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FI NAL ORDER

The Revenue Departnent assessed a penalty against Wl lborn
Cabinet, Inc. ("Taxpayer") for failure to tinely pay its Al abama
wi thholding tax for May 1995. The Taxpayer appealed to the
Adm ni strative Law D vision, and a hearing was conducted on January
8, 1996. Joe Husbands represented the Taxpayer. Assistant Counsel
Gnen Garner represented the Departnent.

The issue in this case is whether the penalty in question can
and shoul d be wai ved for reasonabl e cause.

The Taxpayer is in the cabinet business in Ashland, Al abana.

The Taxpayer pays its nonthly Al abama wthholding tax
liability by electronic funds transfer ("EFT"), as required by Code
of Ala. 1975, §41-1-20 et seq. Al funds paid by EFT nust be
available to the State on the due date of paynent. See, §41-1-
20(c)(2). Consequently, Department Reg. 810-13-1-.10 requires that
a taxpayer nust institute transmttal of the funds before 3:45 p. m
on the day before the due date. Oherwi se, the funds wll not be
recei ved by the Departnent on the due date.

Mont hl'y Al abama wi t hhol di ng tax nmust be paid by the 15th day

of the next nonth. The Taxpayer instituted transmttal of its
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monthly w thholding for My 1995 by EFT at approximately 11:00
a.m, June 15, 1995. The funds were not actually received by the
Department until June 16, 1995. The tax was thus paid |late. The
Departnent accordi ngly assessed the Taxpayer for the 10%failure to
tinmely pay penalty levied at Code of Ala. 1975, §40-2A-11(b). The
penalty is $5,404.19, plus interest of $14.81, for a total final
assessment of $5,419. 00.

The Taxpayer requested that the penalty be wai ved because it
was unaware that the transmttal of funds had to be instigated on
the day prior to the due date. The Inconme Tax Wthhol di ng Section
refused to waive the penalty because a l|late paynent penalty had
previously been waived concerning the Taxpayer's Cctober 1994
withholding liability. That paynent was | ate through i nadvertence.

The Wthholding Section's unwitten policy concerning penalties
is that it will waive only one penalty for a taxpayer in any 12
nmont h peri od.

Prior to July 31, 1995, the Departnment had the sol e discretion
to waive a penalty pursuant to Code of Al a. 1975, §40-2A-11(h), not
the Adm nistrative Law Division or a circuit or appellate court.

However, §40-2A-11(h) was anended by Act 95-607, effective July
31, 1995, so that the Admnistrative Law Division and the courts
are now authorized to review and waive a penalty for reasonable
cause. For a specific analysis of Act 95-607 and why it gives the

Adm ni strative Law Division and the courts the authority to waive
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penalties, see, Conpaq Conputer Corporation v. State, Adm n. Law

Docket F. 95-435, decided February 12, 1996.

Section 40-2A-11(h) provides that reasonabl e cause to waive a
penalty "shall include, but not be limted to, those instances in
whi ch the taxpayer has acted in good faith". Wat constitutes good
faith nmust be decided on the particular facts of each case.

In this case, the Taxpayer reasonably believed in good faith
that it was tinely paying its withholding liability by EFT by
transmtting the funds on the due date of the tax. This is
consistent with other tax paynents which are considered tinely paid
if mailed on the due date. The evidence is undisputed that the
Taxpayer was unaware that tax paid by EFT nust be transmtted on or
before 3:45 p.m on the day prior to the due date. The Taxpayer's
earlier late paynent in Cctober 1994 was due to inadvertence, not
t he Taxpayer's mstaken belief that transmttal on the 15th was
tinely. Consequently, the Taxpayer's good faith attenpt to tinely
pay the tax constitutes reasonable cause to waive the penalty in
guestion. The Taxpayer is now on notice, and any future penalty
for failure to tinely pay by EFT, absent other reasonabl e cause,
shoul d not be wai ved.

The penalty included in the final assessnent is dism ssed.
Judgnent is entered against the Taxpayer for the interest due of
$14. 81.

This Final Order may be appealed to circuit court within 30
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days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered February 12, 1996.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



