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The Revenue Departnent assessed inconme tax against Steven D.
and Rebecca B. Nappier ("Taxpayers") for the years 1990, 1991, and
1992. The Taxpayers appealed to the Adm nistrative Law Divi sion,
and a hearing was conducted on Decenber 18, 1995. The Taxpayer's
representative, Thonmas L. Roberson, was unable to attend the
hearing due to bad weather. He later submtted the Taxpayers'
argunents in witing. Assistant Counsel David Avery represented
t he Depart nent.

The issue in this case is whether the Departnent properly
assessed the tax in issue within the special six year 25% om ssi on
statute of limtations set out at Code of Ala. 1975, §40-2A-
7(b) (2)b.

The Taxpayers tinely filed their 1990, 1991, and 1992 Al abama
incone tax returns. The Departnent audited the returns and denied
certain autonobile expenses clainmed by the Taxpayers. Based
thereon, the Departnment entered prelimnary assessnents for
addi tional tax due on June 14, 1995. The tax was assessed outside
of the normal three year statute of |limtations for assessing tax

set out at 8§40-2A-7(b)(2)a., but within the special six year 25%



om ssion statute at §40-2A-7(b)(2)b. Final assessnents were
entered on August 31, 1995. The Taxpayers tinely appeal ed.

The Taxpayers initially argued that the denied autonobile
expenses shoul d be allowed. They now concede that they do not have
adequate records to verify those expenses. Rather, they argue that
the tax was not tinely assessed. Specifically, they argue that the
Six year statute can be applied only if incone is omtted froma
return, and that they did not omt income fromtheir returns.

The Taxpayers' argunent is correct under the statute as it now
r eads. But unfortunately for the Taxpayers, the tax was tinely
assessed under the statute as it read when the assessnents were
ent er ed.

Prior to October 1992, the statute of I|imtations for
assessing incone tax was found at Code of Ala. 1975, §40-18-45.
That section contained a general three year statute, but the
Department was allowed five years if a taxpayer "omts from the
gross inconme reported on said return . . ." nore than 25% of the
gross incone reported on the return. That section, and its
reference to "gross incone,” was simlar in substance to the
federal 25% om ssion statute at 26 U. S.C A §6501(e)(1)(A).

Section 40-18-45 was repealed by the Uniform Revenue
Procedures Act ("URPA"), effective October 1992. URPA included a
conprehensive statute of limtations provision applicable to al
taxes adm nistered by the Departnent. See, §840-2A-7(b)(2)a-j.

Subsection (b)(2)b. also included a new version of the 25% om ssi on



- 3-
statute. However, to nmake the statute apply to all taxes, not just
income tax, the term "gross inconme" was not used. I nstead, the
statute allowed the Departnent six years to assess tax "if such
return omts nore than 25% of the correct amount of tax required to
be shown" on the return. It is that |anguage that was in effect
when the Taxpayers were assessed in June 1995. After the
unverified autonobil e expenses are disallowed, the tax reported on
t he Taxpayers' returns is underreported by nore than 25%
Subsection (b)(2)b. was anended by Act 95-607, effective July
31, 1995, to again conformclosely to the federal incone tax 25%
omi ssion statute.' The anendnment al so included a provision, again
nodel ed after federal |law, that the six year statute does not apply
if the taxpayer's return includes sufficient information to notify
the Departnent of the nature and the anmount of the omtted item
See, §40-2A-7(b)(2)b.(ii).
Clearly, if Act 95-607 had been in effect when the tax in
i ssue was assessed, the special six year statute would not apply
because the Taxpayers did not omt gross incone fromtheir returns.
Their returns also contained sufficient information to notify the
Departnent of the omtted (disallowed) itens. However, as stated,
the tax was assessed in June 1995, prior to the July 31, 1995
effective date of Act 95-607. Consequently, because the Taxpayers'
returns, as adjusted, omtted nore than 25%of the correct tax due,

the six year statute was applicable. The assessnments were thus

'Act 95-607 used the term "taxabl e base", which is defined to
i nclude "gross incone", and other itens.



tinmely entered.
The  Taxpayers' representatives points out t hat t he
Department’'s 1995 Form 40 instruction booklet, at page 16, refers

to omtted i ncone, not omtted taxes, as foll ows:

Keep records of incone, deductions, and credits shown on
your return, as well as any worksheets used to figure
them until the statute of limtations runs out for that
return. Usually this is 3 years fromthe date the return
was filed. |If income that shoul d have been reported was
not reported and the incone omtted is in excess of 25%
of the stated incone, the period of limtation does not

expire until six (6) years after the due date of the
return or six (6) years after the date the return was
filed, whichever is later. There is no period of

limtation when a return is false or fraudul ent, or when
no return is filed. (Enphasis added).

The 1994 instruction booklet also uses the sane | anguage.
However, the 1992 and 1993 instruction booklets refer to omtted
tax, as foll ows:

Keep records of incone, deductions, and credits shown on
your return, as well as any worksheets used to figure
them until the statute of limtations runs out for that
return. Usually this is 3 years fromthe date the return
was fil ed. | f an anobunt of tax that shoul d have been
reported was not reported, and it is nore than 25 percent
of the correct tax required to be shown on the return,
the period of limtation does not expire until six (6)
years after the due date of the return or six (6) years
after the date the return was filed, whichever is |ater.
There is no period of imtation when a return is fal se
or fraudulent, or when no return is filed.

| have no idea why the 1994 and 1995 instruction booklets

refer to omtted "incone", whereas the 1992 and 1993 bookl ets refer

to omtted "tax". However, the statute, as anmended fromtine to
time, nmust control, not the instruction booklets. |In any case, the

1994 and 1995 bookl ets are not applicable, and the Taxpayers cannot
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claimreliance, because the years in issue were 1990 through 1992.
| also note that to nmy know edge, the Taxpayers have never argued

that they had adequate records to support the autonobil e expenses,
but threw them away because they believed that the three year
assessnment period had expired.

| synpathize with the Taxpayers in this case. But, the
statute of limtations in effect when the assessnents were entered
nmust be applied. The final assessnents are accordingly affirned,
and judgnent is entered agai nst the Taxpayers for 1990 i ncone tax
in the amunt of $1,383.56, 1991 incone tax in the amount of
$1,633.43, and 1992 income tax in the amount of $1, 900. 30.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered February 13, 1996.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



