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FI NAL ORDER

The Revenue Departnent assessed franchise tax, penalty, and
i nterest agai nst Conpaq Conputer Corporation ("Taxpayer") for the
years 1991, 1992, and 1993. The Taxpayer paid the tax and
interest, but appealed the penalty to the Admnistrative Law
Di vi si on. A hearing was conducted on January 8, 1996. The
Taxpayer notified the Adm nistrative Law Division prior to the
hearing that it would not appear. Assistant Counsel Jeff Patterson
represented the Departnent.

The issue in this case is whether the penalty assessed by the
Depart ment shoul d be waived. That issue involves two sub-issues:

(1) |Is the Admnistrative Law Division authorized to waive
the penalty; and

(2) Does "reasonable cause" exist to waive the penalty as
requi red by Code of Ala. 1975, §40-2A-11(h).

The Taxpayer failed to file Al abama franchise tax returns for
the years in question. The Departnent audited the Taxpayer and
assessed the tax due, plus penalty and interest. As stated, the
Taxpayer does not dispute and has paid the tax and interest

assessed by the Departnent. Rather, the Taxpayer argues that the



penalty should be waived for reasonable cause. The Taxpayer's
appeal letter to the Admnistrative Law D vision reads as foll ows:

Conpaqg voluntarily began filing Al abama corporate incone
tax returns in 1991 when changes in the way Conpaq did
busi ness established nexus in the State of Al abama. As
a first tine taxpayer in A abama, Conpaq' s tax depart nent
was unaware of the Al abama franchise tax provision and
Annual Report requirenents and therefore overl ooked the
filing of these returns. Upon learning in audit of the
requi renents, the Conpany was extrenely cooperative in
provi ding accurate information expeditiously in order to
be in full conpliance with Al abama | aw. Conpaq has
remtted all franchise tax, annual report fees and
interest without delay. Although Al abama | aw does not
i ncl ude specific waiver of penalties in situations such
as this, the Conpany was clearly not fraudulent and
therefore respectfully requests abatenment of the
penal ti es assessed.

| ssue |. Does the Admnistrative Law D vision have the

authority to waive the penalty in issue?

Prior to Cctober 1, 1992, the Al abama Revenue Code, Title 40,
cont ai ned nunerous penalty provisions for failure to tinely file a
return and/or pay the tax due. The pre-1992 Code al so included
numer ous statutes giving the Departnent the discretion to waive a
penalty for good cause. For exanple, §40-23-16 related to sales
tax and provided "that the Departnment may, if a good and sufficient
reason i s shown, waive or remt the penalty . . ." Section 40-1-6
provi ded "the state departnment of revenue is hereby enpowered and
aut hori zed, if and when good and sufficient reason is shown, to
waive or remt" the general late filing and | ate paynent penalties
| evied at §40-1-5. Because the waiver statutes specified that "the
departnment” may or was authorized to waive a penalty, Al abama's

appellate courts construed the statutes as giving only the
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Departnent the sole discretion to waive a penalty, not a review ng

circuit or appellate court. State v. Leary and Oaens Equi pnment,

Co., 304 So.2d 604 (1974).

The Uniform Revenue Procedures Act ("URPA') was enacted
effective Qctober 1, 1992. URPA repeal ed the nunerous penalty and
wai ver provisions contained in Title 40, and in their stead
provi ded a conprehensive uniform penalty statute now codified at
Code of Ala. 1975, §40-2A-11. Section 8§40-2A-11(h) included a
general penalty waiver provision, which again authorized "the
departnment™ to wai ve any penalty for reasonable cause. As were the
prior statutes, §40-2A-11(h), as initially enacted, was construed
as giving the Departnent the exclusive authority to waive a
penalty, not the Admnistrative Law Division or a circuit or

appel l ate court. See generally, S.C. Bass Lunber Co., Inc. v.

State, Admin. Law Docket Inc. 95-271, decided July 31, 1995;

Wnston C. Bailey v. State, Adm n. Law Docket Inc. 95-110, decided

March 22, 1995.

Act 95-607 was signed into law on July 31, 1995. That Act
anmended §40-2A-11(h) as follows, with the del eted | anguage struck
and t he added | anguage underl i ned:

Wai ver of penalties. -- The departnent is authorized to
reduce or waive any penalties Notw thstanding the
foregoi ng, no penalty under Title 40 or Section 10-28-
15.02 shall be assessed, or if assessed, shall be waived
upon a determ nation of reasonable cause. Reasonabl e
cause shall include, but not be limted to, those
i nstances where in which the taxpayer has acted in good
faith. in filing a return or reporting or paying any
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tax. However, the The burden of proving reasonabl e cause
shall be on the taxpayer.

What was the intent of Act 95-607? Specifically, does §40-2A-
11(h), as anended, now give the Adm nistrative Law D vision and the
courts the authority to waive a penalty for reasonable cause. In
my opinion, it does.

As stated, the Departnment had sole discretion under prior
statutes because those statutes specifically authorized "the
departnment” to waive a penalty. However, Act 95-607 deleted the
word "departnent” from §40-2A-11(h). It nust be presuned that the

Legi slature did not do a neaningless thing. Powers v. State, 591

So.2d 587 (1991). Consequently, the Legislature nust have intended
sonet hing by renoving the word "departnent™ from subparagraph (h).
The only reasonabl e explanation is that the Legislature no | onger
intended that only the Departnment could waive a penalty, but
instead intended to also give the Adm nistrative Law D vi sion and
the courts the ability to waive a penalty for reasonabl e cause.
O herwi se, the anmendnent to subparagraph (h) woul d be neani ngl ess.
In addition, the Adm nistrative Law Division and the circuit
courts are enpowered generally to review a final assessnent on
appeal and either increase or decrease the assessnent to reflect
the correct anount due. §40- 2A-7(b) (5) d. 1. Consequently, if a
penalty is included in a final assessnent, on appeal the
Adm nistrative Law Division or a circuit court has the specific

statutory authority to review and adjudge if reasonable cause
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exists to waive the penalty. That authority applies to all
penal ties on appeal or otherw se open on the effective date of Act
95-607, July 31, 1995.

Taxpayers in other penalty cases pending before the
Adm ni strative Law Division have argued that the clear intent of
the drafters and also the supposed intent of the Legislature in
anendi ng §40-2A-11(h) by Act 95-607 was to give the Adm nistrative
Law Division and the courts the discretion to waive penalties.
However, the intent of a statute can only be determned fromthe
| anguage used. What the drafters or even the individual
| egi sl ators subsequently clai mwhat may have been intended does not

control. Pilgrimv. Gegory, 594 So.2d 114, 119 (Ala.Cv. App

1991).

The wording of subsection (h), as anended by Act 95-607, is
not crystal clear. But by deleting "departnent” from subsection
(h), the Legislature could only have intended that the Departnent
would no longer have sole discretion to waive penalties.
Consequently, the Admnistrative Law D vision and the courts, under
their general review authority, can now review a penalty on appea
and waive it for reasonabl e cause.

Issue Il. 1Is there "reasonabl e cause" to waive the penalty in

i ssue?

Section 40-2A-11(h) provides that "reasonable cause shal

include, but not be limted to, those instances in which the
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t axpayer has acted in good faith." There are no
Al abama cases defining "reasonable cause" or "good faith" for
purposes of waiving a penalty. However, the Al abama waiver
provision is simlar in substance to the federal waiver provision
at 26 U . S.C. §6651(a)(1). Where an Al abama statute is nodel ed
after or is simlar in substance to a federal statute, federa
authority should be considered in construing the Al abama statute.

Best v. State, Dept. of Revenue, 417 So.2d 197 (Al a.C v. App.

1981). For federal purposes, reasonable cause is established if
a taxpayer has exercised "ordinary business care and prudence" in

attenpting to tinely file a return and pay the tax due. U S. v.

Boyle, 105 S.Ct. 687, 689 (1985)."

In Boyle, at footnote 1, page 689, the court discusses what
the IRS considers to be reasonabl e cause, as foll ows:

The Internal Revenue Service has articulated eight
reasons for a late filing that it considers to constitute
"reasonabl e cause." These reasons include unavoi dabl e
postal delays, the taxpayer's tinely filing of a return
with the wong IRS office, the taxpayer's reliance on the
erroneous advice of an IRS officer or enployee, the death
or serious illness of the taxpayer or a nmenber of his
imediate famly, the taxpayer's unavoi dable absence

destruction by casualty of the taxpayer's records or
pl ace of business, failure of the IRS to furnish the
taxpayer with the necessary forns in a tinely fashion,
and the inability of an IRS representative to neet with
t he taxpayer when the taxpayer nmakes a tinely visit to an
|RS office in an attenpt to secure information or aid in

the preparation of a return. | nt ernal Revenue Manua
(CCH) §4350, (24) 49122.-2(2) (Mar. 20, 1980) (Audit
Techni que Manual for Estate Tax Examners). |If the cause

asserted by the taxpayer does not inplicate any of these
ei ght reasons, the district director determ nes whether
the asserted cause is reasonable. "A cause for



del i nquency which appears to a person of ordinary
prudence and intelligence as a reasonabl e cause for del ay
in filing a return and which clearly negatives w |l ful
neglect wll be accepted as reasonable.” I1d., 122.2(3).
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The "good faith" standard set out in §40-2A-11(h) is perhaps
nmore lenient than the federal standard of ordinary business care

and prudence. For exanple, inIn re Brow, 743 F.2d 664 (1984), a

t axpayer's good faith but erroneous belief that certain enpl oyees
wer e i ndependent contractors did not excuse the taxpayer's failure
to tinmely remt wthhol ding taxes concerning the enployees. But if
the good faith standard of §40-2A-11(h) is applied, that sane
t axpayer, having acted in good faith, would perhaps be relieved of
the penalty. In any case, the federal standard should still be
used as a general guideline by the Departnent.

In summary, §40-2A-11(h), as anended, provides that if an
Al abama taxpayer has attenpted in good faith and wth reasonabl e
diligence to properly and tinely file a return and/or pay the tax
due, a penalty should not be assessed, and if assessed, should be
wai ved. What constitutes good faith and reasonabl e cause nust be
deci ded on the facts of each case.

The Taxpayer argues that it failed to file or pay Al abama
franchi se tax because it was not aware of the tax. However, as a
| arge corporate taxpayer, the Taxpayer was under a duty and
certainly had the ability to ascertain what Al abama taxes woul d be
due when it began doi ng business in A abama. The Al abama franchi se
tax is not an obscure or unusual tax, and the Taxpayer could easily
have learned of the tax by inquiring with the Departnent. The

Taxpayer apparently failed to do so. Consequently, wunder the
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ci rcunst ances, reasonabl e cause does not exist to waive the penalty
in issue.

The penalty assessed by the Departnent is affirnmed. Judgnent
is entered agai nst the Taxpayer in the anount of $6, 250. 89.

This Final Order nay be appealed to circuit court within 30

days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered February 12, 1996.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



