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FI NAL ORDER

The Revenue Departnent partially denied a refund of incone tax
requested by Brian B. and Sandra G O Brien (together "Taxpayers")
for the year 1994. The Taxpayers appealed to the Admi nistrative
Law Division, and a hearing was conducted on February 13, 1996.
Brian B. OBrien (individually "Taxpayer") appeared at the hearing.

Assi stant Counsel Gaen Garner represented the Departnent.

The issue in this case is whether an early retirenent
i ncentive paynment of $40, 350.00 received by the Taxpayer fromhis
enpl oyer in 1994 was exenpt from Al abama i ncone tax.

The Taxpayer received $40,350.00 in 1994 from Bell South
Tel ecomruni cations, Inc. pursuant to an early retirenent package
designated as a "Career Alternative Plan". As a condition to
receiving the paynent, the Taxpayer was required to execute an
"El ection and Rel ease", which provided in pertinent part:

In consideration for the separation incentives that are

bei ng extended to ne under the Plan, | further agree to

the terns set forth bel ow

(1) | hereby fully waive, discharge, and rel ease
any and all clains of whatever nature, known

or unknown, | may have against Bell South
Tel ecommuni cat i ons, I nc., its par ents,
subsi di ari es, affiliated and rel ated
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conpani es, their respective owner s,
representatives, of ficers, directors,
attorneys, agents, enployees, successors and
assigns (hereinafter collectively referred to
as "BST") as a result of actions or om ssions

occurring through this date. Specifically
included in this waiver and release are any
and all claims  of all eged enpl oynent

discrimnation, either as a result of ny
separation of enploynent from the Conpany or
otherwi se, under the Age Discrimnation in
Enmpl oynent Act of 1967, as anended, 29 U.S. C
Section 621, et seq., Title VII of the Civi
Rights Act of 1964, as anended 42 U S.C
Section 2000e, et seq., and any and all
cl ai nrs under any other federal, state or | ocal
statutory or common |law or regulation. | also
agree not to institute a lawsuit against BST
relating or arising out of any claim
enconpassed by this Rel ease.

(2) | acknow edge that the separation incentives
that are being extended to nme under the terns
of the Plan represent val uable consideration
in addition to other forms of conpensation or
benefits to which I presently amentitled.

The Taxpayers reported the $40,350.00 as incone, but then
deducted the anobunt as being exenpt. The Departnent disallowed the
deduction, which reduced the refund clained by the Taxpayers for
the year. The Taxpayers subsequently appealed to the
Adm ni strative Law D vi sion.

The Taxpayers claimthat the paynent fromBell South is exenpt
frominconme tax as a paynent in settlement of a claimunder Title
VII of the Cvil R ghts Act of 1964, 42 U S.C §2000e, et seq. I
di sagree with the Taxpayers' position for two reasons.

First, the Taxpayer has failed to provide any statutory

authority showing that a paynent in settlenment of a claim under
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Title VII of the 1964 Cvil R ghts Act is exenpt fromincone tax.
| have reviewed the above federal statute, and can find no tax

exenpti on provision set out therein.

Second, even if an anount received in settlenent of a civil
rights action was exenpt from tax, the amount received by the
Taxpayer still would not be exenpt because it was not received in
settlement of a claim The Taxpayer sinply waived any right to
bring a claimin the future. The release of an actual claim and
the waiver of a right to bring a claimin the future can be
di sti ngui shed.

The above considered, the |unp-sum paynent was not exenpt.
Consequently, the Departnment properly included the incone as
t axabl e and reduced the Taxpayers' refund accordingly. No further
action is required in this case.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered February 29, 1996.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



