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FI NAL ORDER

The Revenue Departnent assessed incone tax agai nst Thomas C.
Robertson, Jr. ("Taxpayer") for the years 1992 and 1993. The
Taxpayer appealed to the Admnistrative Law D vision, and a hearing
was conducted on February 27, 1996. The Taxpayer appeared at the
hearing with his authorized representative, Aaron Holden of H& R
Bl ock. Assistant Counsel Jeff Patterson represented the
Depart nent .

Thi s case invol ves depreciation recapture. The Taxpayer noved
to Alabama in 1991, and subsequently sold three rental houses in
Okl ahoma whi ch he had purchased in the early 1980s. The specific
issue is whether the Taxpayer should be required, for Al abama
i ncome tax purposes, to recapture depreciation on the houses for
the years prior to when he noved to Al abama and becane subject to
Al abama i ncone t ax.

The facts are undi sput ed.

The Taxpayer purchased three rental houses in Okl ahoma in the
early 1980s. He was living in Texas at the time, but subsequently
nmoved to Hawaii, Mssouri, and other states. The Taxpayer

depreci ated the houses every year for federal incone tax purposes.



It is not known if he also depreciated the houses for state
pur poses.

The Taxpayer noved to Al abama in 1991. He subsequently sold
the rental houses in 1992 and 1993. For federal tax purposes, he
recaptured all of the depreciation that had been clainmed on the
houses. However, for Al abama tax purposes, he recaptured only that
portion of the depreciation he had cl ai med since noving to Al abama.

The Departnent reviewed the Taxpayer's returns and required
him to recapture depreciation for Al abama purposes to the sane
extent as required for federal purposes. The Taxpayer appeal ed the
resulting final assessnents to the Adm nistrative Law D vi sion.

Thi s issue has never been addressed in Al abama.

Al'l Al abanma taxpayers are allowed a depreciation deduction for
i ncone producing property pursuant to Code of Ala. 1975, §40-18-
15(a)(8). |In conmputing any gain or |oss fromthe subsequent sale
of such property, the taxpayer's basis in the property shall be
adj usted for depreciation "to the extent allowed (but not |ess than
t he anmount allowable) under this chapter . . . ." Code of Al a.
1975, §40-18-6(b)(2). In other words, the taxpayer is required to
recapture the depreciation by decreasing his tax basis in the
property by the anmount of depreciation previously clained or
al  oned under Al abanma | aw.

The Taxpayer argues that it would be patently unfair for him
to be required to recapture and pay tax in Al abana on depreciation

for which he was not allowed a benefit in Al abama in prior years.
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The Departnent counters that Al abama |aw requires a taxpayer to
recapture all depreciation "allowed" or "allowable" in prior years,
even if such depreciation was not clained on an Al abama return.
agree with the Taxpayer.

Section 40-18-6(b)(2) requires recapture of all depreciation
all owed or allowable "under this chapter”, which is Chapter 18 of
Title 40. |If a taxpayer is not domciled in or otherw se subject
to Alabama tax in a given year, then obviously depreciation is not
al l oned or all owable under Chapter 18 of Title 40 in that year, in
whi ch case the taxpayer is not required to recapture depreciation
for that year when the property is subsequently sold.

The intent of the recapture rule is to put a taxpayer in the
sane position tax-wi se as if depreciation had not been clained in
the first place. Pro-rata depreciation is allowed in each year
but the taxpayer mnmust eventually recapture and in effect pay tax on
t he depreciation when the property is disposed of. But under the
Departnent's position, a taxpayer would be required to recapture
and pay tax on depreciation in Al abama w thout ever having
benefited froma depreciation deduction in A abama in prior years.

Such a result would be unfair to the taxpayer, and, inportantly,
is not required under Al abama | aw.

The above considered, the final assessnments in issue are
di sm ssed.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered April 26, 1996.



Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



