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The Revenue Departnment assessed State, Marshall County,
Lauderdal e County, Tall adega County, Houston County, and local city
use tax against Philip Crobsy Associates, Inc. ("Taxpayer") for the
period January 1989 through Decenber 1994. The Taxpayer appeal ed
to the Adm nistrative Law Division pursuant to Code of Ala. 1975,
§40- 2A-7(b) (5) a. A hearing was conducted on Cctober 2, 1996.
Steve Hitchcock represented the Taxpayer. Assistant Counsel Wade
Hope represented the Departnent.

The Taxpayer operates a managenent consulting business and is
headquartered in Wnter Park, Florida. The Taxpayer also sells
books, videos, and other itens that are used for training purposes
related to its consulting business.

The Taxpayer sold the above tangible itens to Al abama-based
custoners at retail outside of Al abama during the audit period.
The itens were delivered into and used by the custoners in A abana.

The Departnent assessed the Taxpayer for Al abama use tax on those
i tens. The issue is whether the Departnent is prohibited from
taxing the Taxpayer by the Due Process C ause or the Conmerce

Clause of the United States Constitution.! That issue turns on

The Due Process Clause is found in the Fourteenth Amendnent.
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whet her the Taxpayer had "substantial nexus" wth Al abama during
the period in question.

The Taxpayer solicited <custonmers in Alabama through
tel emarketing during the audit period. |f a potential custoner
showed interest, the Taxpayer followed up with an individual sales
presentation in Al abana.

If a business contracted for the Taxpayer's services, the
Taxpayer trained a snmall group of the business's managenent
personnel at a training sem nar. The sem nars were regularly
conduct ed outside of Al abanma, although at |east one special sem nar
was conducted in Alabama during the audit period for a large
cor porate custoner.

The individuals trained at a semnar returned to Al abama and
trained the business's other enployees. The businesses were al so
requi red to purchase books, videos, and other materials fromthe
Taxpayer that were used to train the other enployees. It is those
tangible itens that are being taxed in this case.

The Taxpayer al so conducted foll ow up consulting and busi ness
review services in Al abana. The extent of the Taxpayer's
activities in Alabama is detailed bel ow The Taxpayer derived
approximately 50 percent of its revenues during the audit period

from the managenent sem nars, 40 percent from the sale of the

The Comerce Clause is at Art. 1, § 8, cl. 3.
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training books, videos, etc., and 10 percent from foll ow up
consul ting and busi ness revi ew services.

The Multistate Tax Comm ssion ("MIC') audited the Taxpayer for
sales and use tax purposes on behalf of Alabanma and its other
menber states.? The Departnent used the MIC audit report to assess
the tax in issue.

The Taxpayer does not dispute the anpbunts established by the
MIC audit. Rather, it argues that it is not |liable for A abanma use
tax because its activities in Al abama during the audit period were
not sufficient to establish nexus with Al abanma.

The Taxpayer's activities in Al abama during the audit period
were as follows. See, MIC audit, Dept. Exhibit 1.

The Taxpayer sold training books, videos, etc. to Al abama
custoners that were shipped into Al abama on 104 occasions from 1992
through 1994. A like nunber of sales to Al abama custoners were

projected over the period 1989 through 1991. The Taxpayer sold

The MIC is a national quasi-governnmental organization with 36
menber or associate states. The function of the MICis to pronote
fair, efficient, and uniform state tax systens. The MIC was
created in 1967. Al abama becane a nenber state in 1977. See
State, Dept. of Revenue v. M3EH Managenent, Inc., 627 So.2d 408
(Ala. G v. App. 1993).
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$1, 223,120 worth of tangible itens to Al abana customers during the
audi t peri od.

The Taxpayer's enpl oyees solicited sal es and hel ped custoners
in Alabama on 26 occasions from Decenber 1993 through 1994.
(Schedule NI-1). The Taxpayer al so provided followup consulting
services or on-site training in Al abama on 69 occasions from
Cct ober 1992 through January 1994. (Schedule NI-2). A consulting
or training trip usually involved a one night stay in A abama by
one enpl oyee, although occasionally a teamof two to five enpl oyees
wor ked in Al abama for up to five days. The Taxpayer concedes t hat
its activities in A abama during 1992 through 1994 were typical of
the entire audit period.

The Al abama use tax is conplenentary to the A abana sal es tax
and is |levied on tangi ble personal property purchased at retai
out side of Alabama that is subsequently used, stored, or consuned

in Alabama. Ex parte Fl em ng Foods of Al abama, Inc., 648 So.2d 577

(Ala. 1994), cert. denied, U S , 115 S. . 1690 (1995).

The tangible itens in issue are subject to Al abama use tax because
t hey were purchased outside of Al abama and subsequently used by the
Taxpayer's custoners in Al abana.

Use tax is levied against the individual or business that
uses, stores, or consunes the property in Al abama. However,
because of the inpracticability of collecting use tax from the
i ndi vi dual user, the out-of-state seller is required to collect and
remt the tax to the Departnent. Code of Ala. 1975, §40-23-67

Code of Ala. 1975, §40-23-68(b) lists various activities in
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Al abama that woul d subject an out-of-state retailer to A abana use
t ax. However, §40-23-68(b)(9) is controlling. That catch-all
section provides in substance that an out-of-state retailer that
sells property for use in Alabana is |liable for Al abama use tax if
it has sufficient nexus with Al abama under the Due Process C ause
and Comrerce Cl ause of the United States Constitution.

The United States Suprene Court addressed the nexus issue in
the foll owi ng cases:

In National Bellas Hess, Inc. v. Dept. of Revenue, 386 U.S.

757, 87 S.Ct. 1389 (1967), the Suprene Court, W t hout
di stingui shing between Due Process Cause and Conmerce d ause
nexus, established a bright-line physical presence test that a
state cannot tax an out-of-state mail order business that only
delivers its goods into the state by comon carrier or mail.

In Conplete Auto Transit, Inc. v. Brady, 430 U S. 280, 97

S. .. 1076 (1977), the Court declared that an out-of-state business
can be taxed without violating the Commerce O ause, but only if the
tax (1) is applied to an activity with a substantial nexus with the
taxing state, (2) is fairly apportioned, (3) does not discrimnate
against interstate comrerce, and (4) is fairly related to the

services provided by the state. Conplete Auto, at p. 1079.

In Quill Corporation v. North Dakota, 504 U.S. 298, 112 S. Ct.

1912 (1992), the Court revisited the Bellas Hess issue of whether

a state can tax an out-of-state mail order business that only
delivered its products into the state by mail and common carrier.

In deciding the case, the Suprenme Court for the first tine
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di stingui shed between Due Process O ause nexus and Conmerce C ause
nexus.

The Court rejected the Bellas Hess physical presence test for

due process purposes, and held that a state could tax an out-of -
state seller if the seller "purposefully avails itself of the
benefits of an econom c market" in the state. Quill, at p. 1910.
Due process is satisfied if the taxpayer is given "notice" or
"fair warning” that it nmay be subject to tax in the taxing state.
Quill, at p. 1913. The Taxpayer in this case clearly availed
itself of Alabama's economc market, and thus had nexus wth
Al abama for due process purposes.

However, the Court affirnmed Bellas Hess that sone physica

presence in the state is necessary for Comrerce C ause nexus
Unfortunately, the Court failed to specify how nuch physical
presence or activity in a state is sufficient to constitute
"substantial nexus" for Comrerce Cl ause purposes.

Quill had also retained title to "a few fl oppy di skettes" in
North Dakota. The Court rejected the diskettes as not establishing
substantial nexus, noting that it had previously rejected the

"slightest presence" nexus standard in National Geographic Society

v. California Board of Equalization, 430 U S. 551, 97 S.Ct. 1386

(1977) . Quill, at p. 1914. The issue then is what beyond
slightest presence constitutes "substantial nexus" necessary to
satisfy the Commerce ause. As illustrated bel ow, that issue nust
be deci ded on a case-by-case basis.

In the following pre-Quill Supreme Court cases, sufficient
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nexus was established by the activities of an out-of-state
busi ness's enpl oyees or independent contractors in the taxing
st at e:

A Mnnesota retailer that sent an unidentified nunber of
traveling salesnmen to solicit sales in lowa established sufficient

nexus with and was thus liable for lowa use tax. Ceneral Trading

Conpany v. State Tax Conm ssion of lowa, 322 U S. 335 64 S.C

1029 (1944).
A CGeorgia retailer established sufficient nexus with Florida
when it hired ten non-exclusive salesnmen to solicit sales on its

behal f in Florida. Scripto, Inc. v. Carson, 362 U S. 207, 80

S.C. 619 (1960).

The presence of one resident enployee in Wshington was
sufficient to subject an out-of-state retailer to Washi ngton tax.
The enpl oyee consulted with custoners in Washi ngton and handl ed
any problens wth the taxpayer's products in the State. Standard

Pressed Steel Co. v. Washington Dept. of Revenue, 419 U. S. 33, 95

S.CG. 706 (1975).
Finally, the Court found sufficient nexus where an out-of-
state retailer solicited sales in Washington through independent

contractors |located in Washington. Tyler Pipe Industry v.

Washi ngton State Dept. of Revenue, 483 U. S 251, 107 S.C. 2810

(1987).

The issue of substantial nexus has al so been nuch-litigated in
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the states since Quill. The following is a sanpling of post-Quill
state cases:

In Orvis Conpany v. Tax Appeals Tribunal, 654 N E 2d 954,

(N.Y.), cert denied, 116 S.C. 518 (1995), the New York Court of

Appeals ruled that Ovis, a Vernont conputer conpany, had
sufficient nexus with New York because its nonresident sal esnen
visited New York custoners periodically over a three year audit
period. Ovis clained in affidavits that its sal esnen visited New
York only 12 times over the 3 year period. The Court rejected
those affidavits, however, stating that the evidence suggested
"systematic visitation to all of its as many as 19 whol esal e
custoners on the average of four tinmes a year." Quvis, at p. 962.

The Court also held in Ovis that another Vernont-based

conpany, Vernont Information Processing ("VIP"), also had nexus
with New York. VIP s enployees visited New York approximtely 41
times during the audit period to install its products or to handle
custoner conplaints and problens. The Court found that those
"visits enhanced sales and significantly contributed to VIP s
ability to establish and nmaintain a market . . . in New York.
VIP s activities in New York were, thus, definite and of greater
significance than nerely a slightest presence . . . ." Ouvis, at
p. 962.

However, in a post-Orvis New York case, an adm nistrative |aw
judge ruled that substantial nexus was not established by a

Virginia conpany that hired 2 independent contractors to solicit
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sales in New York. The conpany's enpl oyees also visited New York
approximately 20 tinmes during a 3 year audit period, primarily to

attend sem nars. In the Matter of NADA Services Corp., DTA No.

810592, State of New York - Division of Tax Appeals, 1996 N. Y. Tax
Lexis 45 (1996).

The ALJ viewed the trips by NADA' s enpl oyees into New York "as

i nconsequential in effect and/or unrelated to the matter at hand.™
NADA, at p. 43.

The ALJ conceded that the two independent contractors that
periodically solicited sales for NADA in New York were a closer
guesti on. He ruled, however, that the nature and totality of
NADA' s activities in New York "sinply was too snall and too far
removed from petitioner and from the transactions upon which the
use tax collection obligation is sought to be inposed, to
constitute sonething 'denonstrably nore' than the 'slightest
physi cal presence' in the State." NADA at p. 46

In Brown's Furniture, Inc. v. Wagner, 665 N E. 2d 795 (1996),

cert. denied, S.C. (1996), a Mssouri retailer |ocated
15 mles fromlllinois advertised extensively in Illinois and nade
942 deliveries to custoners in Illinois over a 10 nonth audit

period. The retailer had no property or permanent enployees in
I11inois.

After a careful analysis of Qill and Ovis, the Illinois
Suprene Court declared that the Mssouri retailer had substanti al

nexus with Illinois and was thus liable for Illinois tax.
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Finally, in Florida Departnent of Revenue v. Shar e

International, Inc., 667 So.2d 226 (Fla. App. 1 Dist. 1995, two

enpl oyees of a Texas mail order business advertised the conpany's
products and solicited sales at a three day semnar in Florida once
a year for five years. The Florida District Court of Appeals
concluded that the enployees' activities did not establish
substantial nexus with Florida under the Commerce C ause. The
i ssue was certified to the Florida Suprene Court, which affirned.

See, Share International, 676 So.2d 1362 (1996).

O her cases on point are Carapace, Inc. v. Joanne Linbach

Case No. 90-R-825, State of Chio - Board of Tax Appeals, 1993 Chio
Tax Lexis 950 (1993) (sufficient nexus established by one
representative in Chio that assisted retailers that sold the out-

of -state taxpayer's products in Chio); In re: * * *  Hearing No.

32,349, Conptroller of Public Accounts of the State of Texas, 1995
Tex. Tax Lexis 38 (1995) (Florida conputer retailer had sufficient
nexus with Texas because it sent its enployees into Texas for two

or three day training semnars); Care Conputer Systens, Inc. V.

Arizona Departnent of Revenue, Docket No. 1049-93-S, Arizona Board

of Tax Appeals, 1995 Ariz. Tax Lexis 24 (1995) (nexus not
established by 1 salesperson visit into Arizona per year, 21 days
of custoner training in Arizona per year by nonresident personnel,
and 180 transactions in Arizona during the subject period which
gener ated $385, 000 in incone).

Justice Wiite recognized in Qill that "Reasonable m nds
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surely can, and wll, differ over what showng is required to nake
out a physical presence adequate" to constitute nexus. Quill, at
p. 1921. (Wite, J., concurring in part and dissenting in part).

| do not necessarily agree with Ovis, but using that case and the
ot her cases discussed above as a guideline, | find that the
Taxpayer in this case established substantial nexus with Al abama
based on its enployee's regular and repeated trips into A abanma for
busi ness-rel ated activities.

The Taxpayer's enployees traveled to Al abama 26 tinmes for
direct sales and other revenue-related activities from m d- Decenber
1993 to m d-Decenber 1994, and at least 69 other times from m d-
1993 to md-1994 for consulting, on-site training, and other
busi ness-rel ated activities. Those activities were typical of the
entire audit period, which translates into approximately 500
busi ness-related trips into Al abama by the Taxpayer's enpl oyees
over the 6 year audit period. Those trips allowed the Taxpayer to
establish and maintain a market for its consulting services and for
the use of its tangible products in Al abama. Such extensive in-
state activity was "substantial," especially when conpared with the
ot her cases cited above in which nexus was found.

Arguably, sone of the enployee trips into Al abama were not
directly related to the training books, videos, and other tangible
itens that are being taxed. However, transactional nexus is not
required. To establish nexus, an out-of-state taxpayer's

activities in Al abama need not necessarily be directly related to
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at p. 1392.

At least tw comentators have argued that nexus 1is
established only if the out-of-state taxpayer has sone permanent
presence in the state.® But while the enployees and independent

contractors that established nexus in Scripto, Standard Pressed

Steel, and Tyler Pipe apparently resided in the taxing state, their
permanent in-state residence was not cited as a factor by the
Suprene Court, and that Court has not otherw se established
permanent in-state presence as a bright-line test for nexus.

To the contrary, nexus was established w thout a pernmanent

presence in CGeneral Trading when a M nnesota conpany sent traveling

salesnen into lowa to solicit sales. There was al so no permanent

in-state presence in Ovis or Brown's Furniture. The Court in

Share International, at page 230, stated that "The Departnent

correctly notes that the (United States) Suprene Court has never

requi red pernmanent presence in the state to establish 'substanti al

%See, Maryann B. Gall and Rick J. G bson. "An Exegesis of the
Mul tistate Tax Comm ssion Nexus QGuideline: The Physical Presence
Requirenment." The Tax Executive July - August 1996: 290.
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nexus' for purposes of the Comrerce C ause.”

Conti nuous or regular activity by an enployee in a state may
be a factor. But as a practical matter, it is irrel evant whether
an enployee conducting in-state business for an out-of-state
taxpayer also resides in the taxing state. Certainly it was
irrel evant whether the Brown's Furniture enpl oyees that delivered
furniture from Mssouri into Illinois lived in Mssouri or
I11inois. Rather, it is the anount and nature of the business-
related activities conducted by the enployee in the taxing state on
behal f of the out-of-state taxpayer that is determ native. "The
test is sinply the nature and extent of the activities of the
appellant in (the taxing state)." Scripto, at p. 622. \Were the
enpl oyee happens to live is immterial, or at Ieast not
control ling.

The remai ning three prongs of the Conplete Auto test are also

satisfied in this case:
(1D The Al abama use tax is fairly apportioned because a
credit is allowed by Alabama if sales tax is paid on the property

to another state. Code of Ala. 1975, 8§40-23-65; D.H Hol nes Co.,

Ltd. v. McNamara, 486 U S. 24, 108 S.Ct. 1619 (1988). There is

al so no evidence that the Taxpayer paid sales or use tax on the
subj ect property to Florida or any other state.

(2) The Al abama use tax does not discrimnate against
interstate comerce because there is an equal sales tax |levied on
property sold in Al abana. Code of Ala. 1975, §40-23-2; D.H_

Hol mes, at p. 1624.
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(3) Finally, the tax is fairly related to benefits provided
by Al abana. An exact accounting of the services provided by

Al abama is not required. Okl ahoma Tax Commi ssion v. Jefferson

Lines, Inc., 115 S . Ct. 1331, 1345 (1995). Rather, the providing of

police, fire, highways, "along with the usual and usually forgotten
advant ages conferred by the State's nmintenance of a civilized
society, are justification enough for the inposition of a tax."

Jefferson Lines, at p. 1346.

The Taxpayer is |liable for Al abama use tax on the materials in
i ssue, and Al abama is not prohibited by the Due Process C ause or
the Commerce Cause from requiring the Taxpayer to collect and
remt the tax to the Departnent. The final assessnents are
accordingly affirned.

Judgnent is entered against the Taxpayer for State use tax of
$77,069.39, local cities use tax of $8,723.72, Lauderdale County
use tax of $342.16, Marshall County use tax of $250.17, Tall adega
County use tax of $87.59, and Houston County use tax of $2, 688. 48,
pl us applicable interest.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Ent ered Decenber 4, 1996

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



