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The Revenue Departnent assessed inconme tax against Wnston
Shirley ("Taxpayer") for the years 1993 and 1994. The Taxpayer
appealed to the Admnistrative Law Division, and a hearing was
conducted on April 30, 1996. The Taxpayer's accountant, W d yde
Barron, appeared on his behalf. Assistant Counsel Antoinette Jones
represented the Departnent.

The issue in this case is whether ganbling | osses clainmed by
t he Taxpayer on his 1993 and 1994 Al abama returns were properly
di sal |l owed by the Departnent.

The Taxpayer regularly ganbles at the Macon County G eyhound
Park ("Victoryland" or "dog track"). According to the Taxpayer's
accountant, the Taxpayer goes to the dog track daily and bets
al nost exclusively on high-odds trifecta and superfecta races.?

The Taxpayer filed Al abama inconme tax returns and clainmed
ganbl i ng wi nni ngs of $177,106.80 in 1993 and $296,683.00 in 1994,

He al so clained correspondi ng ganbling | osses of $177,106.80 in
1993 and $297,008.00 in 1994. As discussed bel ow, ganbling | osses

I'n atrifecta, the bettor is required to pick the first three
dogs finishing in exact order. A superfecta requires the bettor to
pick the first four dogs in exact order. GCenerally speaking, but
not necessarily, superfectas usually have |arger payouts than
trifectas.



may be deducted, but only up to the anobunt of reported w nnings.

The Departnent audited the Taxpayer, and requested records to
verify his claimed ganbling incone and | osses. The Taxpayer's
accountant provided the Departnent examner with W2G forns that
had been issued by Victoryland to the Taxpayer in both years. The
dog track issues a W2G form any tinme a bettor wins nore than
$600. 00 on a particular race. The wi nnings shown on the W2G forns
equal ed the ganbling inconme reported by the Taxpayer in each year.

In other words, he did not report any w nnings under $600.00 in
ei ther year.

Concerning the claimed |osses, the accountant provided the
exam ner with a summary sheet of the Taxpayer's daily w ns and
| osses that was prepared by the Taxpayer. The accountant al so
of fered bundles of losing tickets.? The exanminer briefly reviewed
the tickets, found that they were in no particular order, and thus
disallowed the tickets as insufficient to verify the clained
| osses. The exam ner consequently disallowed the | osses.
Prelimnary assessnents were entered for the resulting additional
t ax due.

The Taxpayer's accountant Jlater attended an i nformal
conference to discuss the disallowed | osses. The accountant did
not offer any additional records at that tinme. Rather, he argued

that the Taxpayer was a professional ganbler, that he bet only on

*The accountant claimed at the April 30 hearing that he al so
provi ded sonme race progranms and tip sheets. That claim was
adamantly deni ed by the exam ner.
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hi gh-odds races, and that the records previously offered to the
Depart ment exam ner were sufficient to verify the | osses.

The Departnent again disallowed the |osses because the
proffered records were insufficient, and also because the
Departnent did not believe that the Taxpayer had never won |ess
t han $600.00 on a race. The Departnent then entered the fina
assessnments in issue, which the Taxpayer tinely appealed to the
Adm ni strative Law Divi sion.

Ganbl i ng | osses can be deducted, but only up to the anpbunt of
ganbl i ng wi nnings. Code of Al a. 1975, §40-18-15(7) and Depart nent
Reg. 810-3-.17-.01(1)(a)(12). See also, 26 U . S.C. §165(d).

As with all deductions, the burden is on the taxpayer to prove

ganbl i ng | osses. Donovan v. Conmm ssioner, 359 F.2d 64 (1966);

Bet son v. Conm ssioner, 802 F.2d 365 (9th Cr. 1986). \Wether a

t axpayer has adequately established his ganbling losses is a

guestion of fact in each case. As stated in Norgaard V.

Comm ssioner, 939 F.2d 874 (9th G r. 1991):

The question of the anmount of |osses sustained by a
taxpayer is a question of fact to be determned fromthe
facts of each case, established by the taxpayer's
evidence, and the credibility of the taxpayer and
supporting W tnesses. Green v. Comm ssioner, 66 T.C
538, 545-46 (1976) acq. 1980-2 C.B. 1. The credibility
of the taxpayer is a crucial factor. See Mack .
Comm ssi oner, 429 F.2d 182, 184 (6th Gr. 1970) (that the
tax court allowed sone deduction based on the taxpayer's
net worth nmethod of proof "was a testanment to the
per suasi veness and seem ng integrity of t hese
t axpayers"). In sone cases, courts have found | osing
tickets or other records and corroborating testinony by
t he taxpayer insufficient to establish that the taxpayer
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suf fered deductible | osses. However, in other cases, the

tax court has all owed the taxpayer to deduct sone or al

of their | osses on the basis of their losing tickets and

credi bl e corroboration by the taxpayer.
Nor gaard, at page 878.

In this case, the Taxpayer's accountant initially presented
sonme losing tickets in support of the clainmed | osses. However, the
tickets were not offered at the April 30 adm nistrative hearing
because, according to the accountant, after the Departnent exam ner
initially reviewed and rejected the tickets, the Taxpayer sinply
threw t hem away. | find it unbelievable that any taxpayer woul d
discard his tax records sinply because they were rejected in an
initial examnation by a revenue exam ner. If the records were
valid and supported the taxpayer's returns, any reasonabl e person
woul d have maintained the records to present at the next audit
step, or on appeal.

In any case, even if the tickets had been presented at the
April 30 hearing, they still would not have been sufficient to
establish the Taxpayer's | osses. Ticket stubs, even if organized
by day and race, which the Taxpayer's apparently were not, are

generally not sufficient to verify ganbling | osses. As stated in

Department of Revenue v. Shirley A Gvens Johnson, Adm n. Law

Docket Inc. 90-126, decided January 3, 1991:

Concerning dog track |losses, losing ticket stubs al one
are insufficient to adequately prove | osses. Losi ng
tickets are discarded after every race, and it would be
a sinple matter to collect enough tickets discarded by
other bettors to support any anount of clainmed |osses.
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The Departnent should not be required to accept such
unrel i abl e evidence. Rat her, a taxpayer should be
requi red to produce contenporaneous records show ng races
attended and the anounts won and | ost on specific races
(racing programs, tip sheets, |og books, etc.). The
Department should be allowed discretion in reviewing a
t axpayer's records, and | ess neticul ous records could be
accepted in sone cases. However, the Departnent properly
rejected the tickets provided by the Taxpayer in this
case.

Department v. Johnson, at page 2.

Losing tickets are in sonme cases sufficient to verify clainmed
| osses, but only if the tickets are supported by the believable,
direct testinony of the taxpayer. See generally, Norgaard, supra,

footnote 3, at page 878. For exanple, in Wl komr v. Conm ssioner,

which is cited in the above footnote, the clained |osses were
al | owed based on the "forthright, credible, and candid testinony of
t he taxpayer."

Unfortunately, the Taxpayer in this case failed to neet with
the Departnent, and also failed to personally appear at the Apri
30 hearing. The Taxpayer was within his rights in not appearing.

However, by doing so he obviously failed to offer any credible
testinony supporting his clainmed | osses or otherw se explaining his
ganbling activities during the subject years.

The Taxpayer argues in the alternative that his | osses should

be estimated based on the Cohan rule. |In Cohan v. Conm ssioner, 39

F.2d 540 (C. A 2 1930), the taxpayer established that he had sone
deducti bl e expenditures, but failed to keep adequate records. The

court held that it was reasonable to allow the taxpayer to estinate



hi s deductions in that case.

The Cohan rule cannot be applied in this case because the

Taxpayer has not proved that he is entitled to sone deduction

That

is, he has not established with reasonable certainty that his

unreported w nnings were not in excess of his total |osses.

The court rejected the Cohan rule in Norgaard, supra

foll ows:

The tax court my have considerable latitude in
estimating the amount of the allowable deduction,
however, the Cohan rule does not "require that such
| atitude be enployed.” WIllianms v. United States, 245
F.2d 559, 560 (5th Gr. 1957). "The District Court may

not be conpelled to guess, or estinmate . . . even though
such an estimate, if made, m ght have been affirnmed.”
| d. In order to qualify for the estimation treatnent

under Cohan, the taxpayer nust establish that he is
entitled to sone deduction. Edelson v. Comm ssioner, 829
F.2d 828, 831 (9th Gr. 1987). "Until the trier has that
assurance fromthe record, relief to the taxpayer would
be ungui ded | argesse.” WIIlians, 245 F.2d 560.

* * *

Had the Norgaards provided a credible evidentiary basis
from which the tax court could have estimated, first,
their wunquantified, wunreported w nnings, and second,
their | osses, they could have benefited from application
of the rule of Cohan. The tax court is permtted to make
a reasonabl e estimate of both a taxpayer's unquantifi ed,
unreported winnings and his |l osses in order to determne
t he exi stence of deductible | osses. However, the rule of
Cohan cannot be applied in the presence of unquantified,
unreported w nni ngs unl ess both wi nnings and | osses are
estimated. Neither w nnings nor |osses can reasonably be
estimated in the absence of a credible basis for doing
so.

Here, the tax court inplicitly found that the Norgaards
had not presented credi ble evidence fromwhich it could
have estimated their unquantified, unreported w nnings
and/or their losses. |In those circunstances, there was

as
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no way for the tax court to determ ne whether the clained
| osses equal |l ed or exceeded the unquantified, unreported
W nnings. As the tax court has expl ained, "Petitioner,
being unable to estimate his unreported w nnings and
offering no satisfactory evidence to establish such
W nnings, has failed to |lay a proper foundation for the
application of the Cohan rule.” DeMbnaco .
Comm ssioner, 41 T.C.M (CCH) 718 at 720 (1981).

G ven the fact that the Norgaards did not |ay the proper

foundation for the tax court to apply the rule of Cohan

we hold that its failure to estimate their deductible

| osses was not clearly erroneous.

Nor gaard, at page 879.

The issue here is whether it is reasonable to believe that the
Taxpayer never won | ess than $600.00 on any race. |In my opinion,
it is not. Even if the Taxpayer bet on only high-return trifectas
and superfectas, as his accountant clains, odds are good that he
soneti mes nmust have won | ess than $600.00 on a race.

The 1994 W2G summary from Victoryland (State exhibit 10)
shows nunerous races on which the Taxpayer won just over $600. 00.

For exanpl e, on January 29, February 23, and March 4, the Taxpayer
won $622. 00, $657.00, and $601.00, respectively, on superfectas.
Trifectas generally pay |ess than superfectas. Exhibit 10 shows
that on March 29 and April 11, the Taxpayer won $606.00 and
$624. 00, respectively, on trifectas, to cite only a few exanpl es.

G ven the above, it is not reasonable to believe that the Taxpayer
never won a race that paid | ess than $600. 00.

The Departnent also offered into evidence the daily results

for the Victoryland races on April 29, 1996 (State Exhibit 8).
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That exhibit shows that of the 11 trifecta races, 8 paid | ess than
$600. 00. Wile Exhibit 8 admttedly involves a race date after the
years in issue, it is not unreasonable to assune that the payouts
woul d have remained relatively the sane.

In sunmary, | do not believe that the Taxpayer, who bet al nost
daily on trifectas and superfectas over a two year period, never
won | ess than $600.00 on a race. It follows that he had ganbling
W nnings at Victoryland during 1993 and 1994 that he failed to
report on his Alabama returns. G ven that the Taxpayer had
unreported w nnings, neither the Departnent nor the Adm nistrative
Law Di vi sion can now reasonably determne if the Taxpayer's | osses,
whi ch must now be estimated, exceeded those unreported winnings in
t he subj ect years. Consequently, the Cohan rul e cannot be appli ed.

The Taxpayer is an experienced professional ganbler. He
certainly knew or shoul d have known what records he was required to
keep to verify his winnings and | osses. He kept sone records, but
destroyed themduring the audit. He did so at his own peril. The
credibility of the Taxpayer is also vital in deciding if the
claimed | osses should be allowed. However, as indicated, the
Taxpayer never net with the Departnment and also failed to appear at
the April 30 hearing. 1In the absence of any records or testinony
fromthe Taxpayer, the clainmed | osses nmust be disall owed.

The above considered, the final assessnents are affirnmed as

entered. Judgnent is entered against the Taxpayer for 1993 i ncone
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tax of $12,693.28, and 1994 incone tax of $6,369.64, plus
applicable interest.

This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).

Entered May 9, 1996.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



