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A Final Oder was entered in this case on August 15, 1996.
Sout heastern Cellular, Inc. ("Taxpayer") tinely applied for a
rehearing pursuant to Code of Ala. 1975, §40-2A-9(f).

First, the Taxpayer reargues its position that the
t el ephones were sold at retail for zero, and thus were not
t axabl e under the w thdrawal provision, as anended by Act 95-608.

Again, | disagree. The tel ephones were given away as gifts.
They were not sold at retail. Consequently, Act 95-608 is not
applicable. The Final Oder is affirmed on this point.

The Taxpayer al so argues that it should be allowed a credit
for the free tel ephones returned by its custonmers. The Taxpayer
clains that approximately 1,150 tel ephones were returned during
the audit period for various unspecified reasons. This issue was
previously raised by the Taxpayer, but was not addressed in the
Fi nal Order.

The Taxpayer argues that a credit for the returned
t el ephones shoul d be all owed pursuant to Code of Al a. 1975, §40-

23-1(a)(6). That section reads in part as follows: "'G&Goss



proceeds of sale' shall not include the sale price of property
returned by custoners when the full sales price thereof is
refunded either in cash or by credit." The rationale for the
above provision is that if a sale itemis returned and the entire
purchase price is refunded to the custoner, the sale is in
substance cancelled and there should be no tax liability. The
retailer is put in the sane position as before the sale, except
the item mght be slightly used. The provision applies whether
the itemis returned i medi ately, or days or weeks later, as |ong
as the entire purchase price is refunded.

A retail sale occurs under the w thdrawal provision when the
itemis used or consuned by the whol esal e purchaser. 1In the
normal w t hdrawal transaction, a credit cannot be allowed if the
property is later returned to inventory. For exanple, in State
v. Barnes, 233 So.2d 83 (Ala.C v.App. 1970), phonograph records
purchased tax-free for resale were instead withdrawn from
inventory by the whol esal e purchaser and used in jukeboxes. The
Court held that the w thdrawal was taxable, even though the
records were later returned to inventory and sold at retail.?

The taxpayer benefitted fromthe taxable use of the records in

t he jukeboxes, and that benefit was not nullified when the

'Sal es tax was al so due when the records were later sold at
retail. See generally, Starlite Lanes, Inc. v. State, 214 So.2d
324 (1968); Dothan Jet Center, Inc. v. State, S. 95-172 (Adm n. Law
Div. 9/20/95). The two taxes did not constitute inpermssible
doubl e taxation because the first tax was against the retailer
under the w thdrawal provision, while the second was | evi ed agai nst
a different taxpayer, the retail custoner.




records were returned to inventory.

However, this case presents a unique situation. The
Taxpayer used the tel ephones to obtain a comm ssion fromthe
carrier, Bell South Mbility. [If a telephone was returned, and
t he Taxpayer was required to return or forfeit the entire
conm ssion received from Bel |l South, the Taxpayer would be in the
same position as before the transaction, except the tel ephone
m ght be slightly used. That situation is anal ogous with the
typi cal over-the-counter sale where the itemis returned for a
full refund, in which case no tax is due under §40-23-1(a)(6).
Consequently, a credit should be allowed for any returned
t el ephones if the Taxpayer was required to return its ful
comm ssion to Bell South, and the Taxpayer otherw se did not
benefit fromthe transaction.

| enphasize that this holding applies only to the specific
fact situation in this case. It does not apply to property
wi thdrawn frominventory and given away as free sanples or for
advertising purposes that m ght be returned or recovered by the
whol esal e purchaser, or to any other fact situation | can think
of .

The Taxpayer is allowed until Novenmber 29, 1996 to docunent
the tel ephones returned by custoners during the audit period for
which the full Bell South comm ssion was returned. Those
tel ephones will be deleted fromthe audit, and the Taxpayer's

l[tability will be reconmputed accordingly. A Final Oder on



Application for Rehearing will then be entered. The Taxpayer's
attorney should contact the Adm nistrative Law Division if he has
any questions concerning the docunentation necessary.

This Second Prelimnary Order on Application for Rehearing
is not an appeal able Order. The Final Order, when entered, nmay
be appealed to circuit court within 30 days pursuant to Code of
Al a. 1975, §40-2A-9(g).

Ent ered Novenber 1, 1996

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



