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STATE OF ALABAMA
DEPARTMENT OF REVENUE.

OPINION AND PRELIMINARY ORDER

The Revenue Department assessed DH Distributing, LLC (“Taxpayer”) for State
cigarette tax for the periods of January 2016, February 2016, and April 2016. The
Taxpayer appealed the final assessments to the Tax Tribunal pursuant to Code of Ala.
1975, 840-2A-7(b)(5)a. The appeal was docketed as MISC. 16-1213.

The Department assessed the Taxpayer for State tobacco products tax for the
periods of July 2015 through August 2016, and State cigarette tax for the periods of July
2015 through September 2015, October 2015 through August 2016, and August 2016.
The Taxpayer appealed the final assessments to the Tax Tribunal pursuant to Code of Ala.
1975, 840-2A-7(b)(5)a. The appeal was docketed as S. 17-685.

The appeals were consolidated for hearing, and a hearing was conducted on August
16, 2017. Assistant Attorney General Keith Maddox represented the Department. Attorney
Beverly Howard represented the Taxpayer.

The Taxpayer is a wholesaler of cigarettes and other tobacco products located in
Montgomery, Alabama.

Relevant to S. 17-685, the Department audited the Taxpayer to determine
compliance with State tobacco products tax and State cigarette tax. With respect to

tobacco products tax, the audit identified purchases that were not reported and purchases
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that were reported using incorrect tax rates. With respect to State cigarette tax, the audit
revealed that the Taxpayer was understamped. In addition to an understamping liability,
the audit also revealed that the Taxpayer did not account for an increase in cigarette tax
rates and a reduction in the rate of discount available to wholesalers for handling the
stamping of tobacco products. A penalty was assessed for the period of August 2016
because the Taxpayer failed to timely file its monthly return. The Taxpayer appealed,
asserting that it did not owe additional tax. The Taxpayer did not state the reasons for its
claim that the assessment was incorrect.

Relevant to MISC. 16-1213, the Taxpayer ordered a roll of 30K cigarette revenue
tax stamps in January 2016 and February 2016, and two rolls in April 2016. The Taxpayer
remitted electronic payments for the stamps, less the discount, at the time of the
purchases, but the payments were later dishonored by the Taxpayer’s bank for insufficient
funds. The Department consequently dishonored the discount, and assessed the
Taxpayer for the discount, interest and penalties. The Taxpayer appealed concerning the
disallowed discount and penalties (MISC. 16-1213).

A final assessment is prima facie correct. The burden of proof is on a taxpayer to
prove that the assessment is incorrect. Code of Ala. 1975, 840-2A-7(b)(5)c. To date, the
Taxpayer has failed to prove that the audit liability assessed for State tobacco products tax
for the periods of July 2015 through August 2016, and State cigarette tax for the periods of
July 2015 through September 2015, October 2015 through August 2016, and August 2016
is incorrect.

Turning now to the issues presented in MISC. 16-1213, tobacco wholesalers are

required to purchase tax stamps from the Department and to affix the stamps to tobacco
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products purchased from manufacturers as evidence that the tobacco tax has been
remitted to the State. Code of Ala. 1975, 840-25-4.1. Tobacco wholesalers are entitled to
a discount for handling and affixing tobacco stamps. Code of Ala. 1975, 840-25-5 (when
gualified wholesalers “desire to purchase stamps . . . for use on taxable tobaccos sold and
delivered by them, the [Department] shall allow on such sales . . . a discount of 4.75% on
the entire amount of the sale.”).

Section 40-25-5 also authorizes the Department to consign tobacco stamps to
wholesalers who are entitled to purchase stamps at a discount, provided the wholesaler
has given the Department a sufficient bond conditioned to secure payment for the
consigned stamps when and as they are used by the wholesaler. Every wholesaler
purchasing stamps on consignment is required to account for and remit payment for such
stamps on or before the twentieth of each month for all stamps used on taxable tobaccos
during the preceding month. Section 40-25-5 further provides that “every wholesaler or
jobber refusing or failing to comply with this section shall forfeit the commission or discount
on stamps used which he failed or refused to account or remit for in the time allowed, and
in addition shall be charged interest on such delinquent amount for each day delinquent at
the rate of eight percent per annum.”

The timing of the orders and the payments at issue are as follows. On January 19,
2016, the Taxpayer ordered a roll of 30K cigarette revenue tax stamps. The net amount
due after the discount was $19,288.12, and the Taxpayer made an electronic payment in
that amount on the same day. The payment was dishonored by the Taxpayer’'s bank on
January 25, 2016. The Taxpayer was notified that same day that the payment was

dishonored, and on January 29, 2016, the Taxpayer made another payment in the amount
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of $19,288.12. That payment was honored by the Taxpayer’'s bank.

On February 2, 2016, the Taxpayer ordered a roll of 30K cigarette revenue tax
stamps. The net amount due after the discount was $19,288.12, and the Taxpayer made
an electronic payment in that amount on the same day. The payment was dishonored by
the Taxpayer’s bank on February 3, 2016. The Taxpayer was notified that same day that
the payment was dishonored, and on February 5, 2016, the Taxpayer made another
payment in the amount of $19,288.12. That payment was honored by the Taxpayer's
bank.

On April 8, 2016, the Taxpayer ordered a roll of 30K cigarette revenue tax stamps.
The net amount due after the discount was $19,288.12, and the Taxpayer made an
electronic payment in that amount on the same day. The payment was dishonored by the
Taxpayer's bank on April 11, 2016. The Taxpayer was notified that the payment was
dishonored, and on April 20, 2016, the Taxpayer made another payment in the amount of
$19,288.12. That payment was honored by the Taxpayer’s bank.

On April 27, 2016, the Taxpayer ordered a roll of 30K cigarette revenue tax stamps.
The net amount due after the discount was $19,288.12, and the Taxpayer made an
electronic payment in that amount on the same day. The payment was dishonored by the
Taxpayer's bank on May 2, 2016. The Taxpayer was notified that the payment was
dishonored, and on May 4, 2016, the Taxpayer made another payment in the amount of
$19,288.12. That payment was honored by the Taxpayer’s bank.

A penalty may be waived for reasonable cause. Code of Ala. 1975, 840-2A-11(h).
Reasonable cause includes a nonrecurring, first time mistake. The Department indicates

that the Taxpayer has failed to remit payments on at least four different occasions.
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Consequently, its failure to timely make its payments for the cigarette tax stamps for the
months in issue was not a first-time mistake.

The Taxpayer's owner, Parag Kashiparekh, testified that he was essentially an
absentia owner residing outside of Alabama and traveling out of the country during the time
the payments were dishonored, and that he did not know that there was insufficient funds
in the bank account to cover the stamp purchases. He also testified that he later learned
that his employees were not trustworthy.

With respect to the Taxpayer’s argument that the late payment penalties are harsh
and should be waived for reasonable cause, | disagree. It is understandable that the first
untimely payment was a mistake due to Kashiparekh’s absence from the country and the
day-to-day operations of his business. Therefore, reasonable cause exists to waive the
late payment penalty assessed in the January 2016 period. However, Kashiparekh was on
notice that there were problems in his business when the first payment failed to clear his
bank account, and it was his responsibility to make sure that the State was paid for tobacco
stamps in future purchases. Being an absentia owner is not reasonable cause for waiver
of the remaining penalties.

The Taxpayer also argues that the Department should not have disallowed the
discount. He argues that he remitted replacement payments as soon as he was notified
that the previous payments were dishonored, and that denying him the discount is a harsh
result. The Department asserts in its Answer that, pursuant to 840-25-5, the Taxpayer
forfeited the discount when it did not remit payment at the time it purchased the stamps.

Section 40-25-5 provides that every wholesaler who fails to account or remit for

stamps in the time allowed forfeits the discount. The only timing requirement in 840-25-5
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relates to accounting for and remitting payment for stamps consigned by the Department to
the wholesaler. Therefore, it is not clear to me that the provision regarding the forfeiting of
the discount applies to the Taxpayer in this case, because the Taxpayer did not purchase
the stamps on consignment.

The Department is directed to respond concerning its authority to disallow the
discount in this case by March 9, 2018. Appropriate action will be taken after the
Department responds.

This Opinion and Preliminary Order is not an appealable Order. The Final Order,
when entered, may be appealed to circuit court within 30 days, pursuant to Code of Ala.
1975, § 40-2B-2(m).

Entered February 12, 2018.

Isl C. O. Edwawrds
CHRISTY O. EDWARDS
Associate Tax Tribunal Judge

cc: Keith Maddox, Esq.
Beverly Howard, Esq.



