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" STATE OF ALABAMA
'DEPARTMENT OF REVENUE.

OPlNlON AND PRELIMINARY ORDER ’
The Revenue Department assessed Lesa M. Touger (“Taxpayer”) for 2008 2009, '

and 2010 income tax. The Taxpayer appealed to the Admlnrstratwe Law DIVlSlOl’l pursuant )

to Code of Ala. 1975, §40 -2A- 7(b)(5)a A hearmg was conducted on May 23 2013 The -

Taxpayer attended the uhearlng Assrstant Counsel Dav1d Avery represented the.»‘ 3
Department - | |

The Taxpayer was employed as a bookkeeper/accountant at three busmesses in
}'Blrmmgham Alabama durlng all ora portlon of the years in |ssue She recelved W 2 L

. 'fcompensatlon from those employers. |

The Taxpa‘y}er was also involved in two other actiyities _'in the subject years —a f_ilm_
.p‘roduction'company,'.Passions Heart Prod-uctions, andTan'accOuntin'g‘business, EM_T'__
:‘.BOOKl{eeplng. She’tlled s'epar_ate Schedu,le Cs fort-‘hose activities »on he_r Alabama return's
for the subject years.

The 2008 Schedule Cs showed that the Taxpayer recelved $O mcome from both -
o activntles rn that year The Schedule C for EMT Bookkeeplng showed expenses for a: :
\/ehlcle deprecratlon Iegal services, supplres meals, utilities, and other expenses that

l

~ totaled $4,790. The Schedule C for Passions Heart Productlons m,cluded-expenses‘for‘
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'adve_‘rtising, a vehicle, depreclatiori, interest, legal servi.c.les,, s‘upplie’s',_taxes/lice'nses, tra'vel,
vmeals/entertainm'ent, utilities, and other expenses that totaled $10,565 for the year.‘

The 2009 So'h,edule Csalso s_howed $0 income fr}o’maboth activities 'duringthat year.
‘_The expenses on the EMT Bookkeeping Schedule C totaled -.$8',906, and on the Passions
~Heart. Productions Schedule C expenses totaled $3,952.

The 2010 Schedule C for EMT Bookkeeping showed rncome of $13,788 and
expenses of $9 365, for a net gain of $4, 423. The Schedule C for Passions Heart
- Productions showed $0 income and total expenses of $5, 089
The Department audited the Taxpayers returns for the above years and made
| ".varlous adjustments. Specrfrc‘ally, the Department drsallowed.the Sche_dule C expenses.
' _relatlng to Passions Heart Productrons because it determlned that the actrvrty was not
B entered: |nt»o for proflt That frndrng WaS based on the fact that the Taxpayer dld not’
; -marntarn a separate busrness bank acoount or credrt card, did not prove ‘that she’ had

o [prevrously managed.a musu:al group or produced a movie, farled to show that she was

| - actively mvolved in producrng a full- length movie, “Gillery’s Lrttle Seoret farled to prove‘

'fthat she had spent time attemptrng to: obtarn frnancmg for the above movre and farled to

: ‘document the travel to meet with potentral investors, among other reasons

The Department aIIowed the travel expenses mcurred when the Taxpayer traveled

R _-between her prrmary ‘job and a second ]Ob and also to a thrrd place of employment It

' drsallowed as nondeductlble commutlng expenses the Taxpayers travel to her two EMT

E '..VBookkeeprng clrents First Chorce Securrty in Murfreesboro, Tennessee and Preferred

Surgical Products in Brrmrngham Alabama because (1) she drd not prove: that she -
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maintained a primary place of business at her _home, and (2) she traveled to her clients’
businesses at regutar intervals.

The Department allso disallowed the Taxpayer's other expensesconcerning her
* work for First Choice Security and Preferred Surgical Products because her contracts with
those customers provided' that the customers wouId reimburse the Taxpayer for “all
v reasonable and approved out-of-pocket expenses” |ncurred by the Taxpayer. It also
: 'dlsallowed supplles deducted by the Taxpayer because she falled to document that her
| emp|oyers requrred her to provrde her own supplies. |

The Department moved the Taxpayers medrcal/dental expense deductions from .
. Schedule C to Schedule Al aIso disallowed a $264 deductlon for meals ona busmess-
related tnp the Taxpayer took to the United ngdom The Department dlsallowed those
.expenses because the Taxpayer “did not avail herself of dlnlng opt|ons provided free by |
her employer.

The Taxp.ayer ada_'mantly objects to the Department’s finding that her activities
relating to Pa'ssions Heart Productions were not entered into for protit; “She explained that
- she had a bu’sinessfplan for making “Gillery's Little Secret”,' and.a contract to do_the film:
~ Actors and set location sites had already been»arranged fo'r. She pointed out that she was
' executlve producer in 2006 on a 16 minute film entitled “Still” she worked for Amerrcan Idol .-
| '|n 2006 and that she did work fora musmal group in 2008 for. wh|ch she was pa|d $200
As |nd|cated the Department disallowed the expenses relatrng to Passmns Heart

Productions because it determined that the activity was not ,enter,ed into for profit.
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Code of AIa.'1975, §40-18-15(a)(1) allows a deduction for all ordinary and

o necessary} expensfes incurred in a trade or business. That deductionis modeled after its:
-fe'dera‘l COunterpart, 26 U.S.Cv.v§'1\62., Consequently, federal case law interpreting. the .
~ federal statute should be followed in interpreting the similar Alabamaf’statute. Best v. Dept.

: ofRevenue 417 So.2d 197 (Ala. Clv App. 1981).

The general test for whether a taxpayer is engaged ina “trade or business,” and

:th‘us entitled- to deduct all-ordinary and necessary busmess e‘xpenses, is “whether the

taxpayer’s primary purpose and intention in engaging in the ac_tivity is'to make a pro'f.i't.”

R StateOfA/abama v. Dawson, 504 So. 2d 312, 313 (Ala. Civ. Ap'bp.v»19‘87) quoting Zell V.
dCommrssroner of Revenue 763 F.2d 1139, 1142 (10th Cir. 1985) To be deductlble the |

. activity must be engaged in “with a good faith expectatlon of makmg a profit.” Zell, 763

| ‘F;-2-d at 1142. As stated by the U.S. Supreme Court - “We,accept the fact that to be
B ”;enjgaged’in a‘trade o"rvbusi‘ness, the taxpayer must be involyed in tin'e:activ.itywith continni'tyv '

fand_ regularity and that the taxpayer’s primary purpose for engaging in the activity must be

for income or profit. A sporadic activity, a hobby, or an amuse’nt‘ehtdiversion does not.

qualify.” Commissioner v. Groetzinger, 107 S. Ct. 980, 987 (1987). W.hetherthe-taxpa'yerv'

| had anintent to make a’profit must be determined on a case_—by"-cas‘e basis from all facts

and CIrcumstances Patterson. V. U. S., 459 F.2d 487 (1972)

Treas. Reg §1. 183-2 specifies nine factors that should be consldered in

" _determmrng |f an actrwty was entered into for profit.

Factor (1). The manner in which the taxpayer conducted the actrwty

" Factor (2).. The expertise of the taxpayer in carrying on the~act|v1ty.
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_ Factor (3). The time and effort exerted by'the taxpayer ih conducting the activity.
Factor (4). The expectation that the assets use‘d in the activity will appreciate.
Factor (6). The taxpayer’s success in 'similaror related activities.
Factors (6) and (7). The taxpayer’s history of profits andblos’se‘s, and the amounts of
- any occasional profits.
Factor (8). The taxpayer’s financial status.
Factor (9). The actrwty was for the taxpayer S personal pleasure and reereatron
Some of the evidence in this case supports the Taxpayers clalm that Passrons
,Hea'rt Productions-was an activity en‘tered into for profit. The»_Taxpayer was clearly _
i, determined and sincere in her efforts to produce “Gillery's Little Secret.” She also
‘-_maintained detailed and accurate records of her travel ahd other exp.enses relating to that.
project. | also agree_with the Taxpayer thata separatev bank aecount and credit cardin the
‘name of Passions Heart Productions was not necessary. Al that isrequired rs a clear
record of the expenses incurred, that the expenses were ordinary an.d necessary, and that
said expenses were related to the business. The Taxpayer als'o e)rpfended conS'-iderabIe :
time and effort toward the activity.
Conversely | other factors show that the activity was hot‘ fpr profit. For example,
B there |s no ewdence that the Taxpayer ever successfully earned any substantial rncomev
from producrng a fllm or managing a musical group or act in prror years Importantly, the
_vTaxpayer reported $.O income relating to Passions Heart Productlons in the years in issue.

While that factor is not conclusive,‘ it is evidence that the activvity was not for profit.
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The “entered into for }profit” issue need not be »deci'ded' however, hecause the
'Taxpayer never started producing or maklng the fllm and thus was only preparing to go
: into business in the subject years Her Passions Heart Productlons expenses thus could

not be deducted in the years incurred. Goldman v. Comm. of Internal Revenue T C.

- ‘Memo 1990-8, is dlrec:tly on point.

n Goldman, the taxpayer began making short films.atthe.age'of15. He made a 7%
 minute film in that year, and an 11 minute film in 1975. He was paid for and also won
vprofessio'nal‘al/vard's concerning the latter short film. After studyin‘g film .at NYU, the
‘taxpayer was hlred in 1978 to make produce, and edlt a 20 mmute film by a s0|ent|f|c
|nstltute The lnstltute pard the taxpayer a salary and also an addltlonal amount for
| producing the film. |
_The taxpa‘yer began workingon a 60' minute documentary"about the l\/laine coastline -
' i'nb- l981. His goal was t__O‘COmplete and make a profit on the fi-lm.{vDur'ing"the' year inissue,
1984, the taxpayer worked from 15 to 20 hours a week on the documentary, in additlort to
._'_'_working full-tirhe as a stagehan'd |
The taxpayer deducted the documentary- related expenses on his 1984 return The
lRS dlsallowed those expenses and the case was appealed to the U.S. Tax Court. That
"Cou-.rt stated the issue and the posmons of the parties as follows
The prlnC|pal issue before us is whether petitioner was engaged in the trade.
or business of film making during the taxable year at issue. Petitioner
contends that he was so engaged in that his activities in connection with the
production of the 60-minute documentary were. simply part of his continuing
efforts to make and distribute films reflected by (his pnorfllms) Respondent

asserts that, during 1984, petitioner was not engaged in his film- making
actlvrtles for profit within the meaning of section 183, and alternatively, lf
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petitioner was so engaged, such activity was merely by way of preparing to
go into the trade or business of making and distributing films.

Goldman at 2.

The Court next generally discussed the factors for and against the taxpayer’é claim
that the activity was for profit. It declined to rule on that issue, however, holding that the
expens’es cbuld-not be currently deducted because the taxpayer “was merely preparihg to
enter the trade or business of producing and making films.” Goldman at 3.

In short, after rewewmg the record as a whole, we are unable to satisfy
ourselves as to how the profit objective issue under section 183 should be
resolved. Fortunately, resolution of that issue is not necessary for the
disposition of this case because we have concluded that, even if the =
petitioner were found to have had the requisite profit objective in 1984, we
would sustain respondent’s alternative contention, namely, that petitioner
was, during 1984, merely preparing to enter-the trade or business of
producmg and marketing films. :

Petitioner seeks to avoid the impact of respondent’s alternative contention by
asserting that he has already established himself in the film-making business
through his prior films and that his endeavors in respect of the 60- minute
documentary are simply an extension of an existing activity. But the facts of
the matter are that the prior films were of a different character, that petitioner
‘made the films during and as part of his educational development, that his .-
“efforts to turn them into profit-making activities after their initial production-
have been totally ineffective, and that there was a considerable lapse of time
between the making of these films and the initiation of the 60- minute -
documentary project. In short, we conclude that petitioner has failed to carry
his burden of proof that his activities-during 1984 constitute anything more
than preparation to go into the film-producing business. Under these
circumstances, he is not entitled to a deduction under section 162 for his
expenditures.in respect of the film durlng that year. Richmond Television:
Corp. v. United States, 345 F.2d 901, 907 (4 Cir. 1969), vacated percuriam

- on other grounds 382 U.S. 68 (1965); Jackson v. Commissioner, supra. Cf.
.Commissioner v. Idaho Power Co., 418 U.S. 1, 12 (1974).

Go/dman at 3.
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The Taxpayer established Passions Heart Prbductions in 2006. S»hé subsequently
: pio{duced a short 16 minute film in that year. She also performed servic‘esvfor at least one
mUéicaI group or act. She did not report income from either acti_vity;
In Goldman, the taxpayer had considerable experience infi.l;mmaking, and héd-made
.avt Ieaét three films before beginning work on the proposed 60 minute documentary. The _
| Tax Courf nonetheless rejected the taxpayer’s claim that he had alvr‘eady estab-lished
hﬁmself in the.film'm’aki’ng business through his prior films, and that hi_s work on-the 60
minute documentary was merely an extension ofthat existing activity. Likewise, itis clear -
i.n'.this«case that the Taxpayer had not éstablished herself as a film producer before trying
toproduce ‘-‘Gi'IvIeAr'y’s.Li‘ttIe-Secret.”- The,one short film she did produ‘ée was done. Mo years ,
earlier, and was also of a different nature than the full-length’ filbm's.h:é was attempting to.
~finance and produce: Aﬁd importantly, the Taxpayér never aqfﬁ’ally >b'e’gé'n making or -
p:roducing the film because she was unable to obtain fihancing. Céﬁs‘éqUently,even’ i_f'thé
._T‘é>'<payer intended to eventually profit from the proposed film‘,‘ t'he‘.’start-up expenées'
| revlati‘n'g to the film were not currently deductible. They were 'thué corfectly disallowed. by
the Departmerjt. | | |
The Department disallowed the travel expenses the Taxpay‘er:cla.i'med relating to he_'r |
| accounting business becéusé it concluded that she did not-h’éve é prihjary placéi of
. .'b_u_vs-'iﬁess' at herhou'sé. Consequéntly, the Depar_’tmen't,de'term_ined that the travel to and

f)rom her clients’ 6ffices§ were hondedu'ctib‘le commuting expen_ses. .
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The Taxpayer presented Ievidence that she does maintain an office in her house that
she uses exclUsively for bu‘s.in_ess.1 One of the Taxpayer's clients testified that she
occasionally traveléd to the Taxpayer's home to conduct neﬁcessary business.  The
| Taxpayer also submitted detailed records of her travels to First Chbice Security’s office in
'. M'urfreesboro, Tenhessee. The owner of that business testified that fhé Taxpayer began
keeping her _buSihésses’ books and records in 2009, and that since that time the Taxpayer
has traveled to her office i.n Tennessee twice a month to do her péyroll. The travel-related
'expenses relating to the Taxpayer’s accounting business were_ord'in'ary and neceésary,
and thus should be allowed 2 | | |
| T'h‘e. Taxpayer also v'_p:re_sented records concerning hérvrsthp,!i_e;s she U-sed in her
accounting business duri'ng t~he>years in issue. Those expenéés should be valloﬁw’e'd as |
_ brd i_nary and necessary »bus.ivne's,s éxpenses. LikeWise, although the _Ta-)_(p'ayer’,s accou:hting
contracts provided that her clients would reimburée her_fo'r her :éxpenses,.the Taxpayér'
» -.ne\)e_r askéd themto do so. Consequently, those ofdinary ahd héceésary expénse‘s should |

also be allowed.

" The Taxpayerbon.t-e:nds that she did not deduct the expenses' relating to her home office.
However, the Schedule Cs include deductions for utilities, which | assume could only relate
to the utilities at her home. -

2 The Department suggested in a post-hearing submission that the primary reason the -
Taxpayer traveled to Murfreesboro twice a month was because she and the owner of First
Choice Security were “involved in a non-business and loving relationship.” There is no

- ‘evidence in the record supporting that assertion. Rather, the owner of First Choice
Security testified that the Taxpayer’s work in keeping her company's books and records
was invaluable, and that she intended to pay the Taxpayer when her business improved.

‘The owner's testimony was sincere and believable. A
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Concerning the meal expenses incurred by the Tax’payervon her trip to the United
.Kingdom, the Departmeht disallowed the expenses based on its u'ndersténding that the
Taxpayer's employer offéred her me.alsvduring the trip free-of-charge. The Taxpayef
'tes_tified, however, that her employer intended to pay for her meals wifh a credit card, bﬁt |
that for some reason the card could not be used. Consequently, the Taxpayer paid for her
‘'own meals, and was never reimbursed by her employer. Those expenses thus should be
.allowed. The remaining adjustménts.made by the Departmént are affirmed.
The Taxpayer reported $0 income from her accounf_i-ng buéines'_s in' 2008 a‘nd 2009,
- although she testifié'd that she had two clients in those years. The owner of First Choice
: VS:eCL'J‘rity'ad'equately‘,explai:ned that although the Taxpayer billed .’_.-her in 2009, she was -
- -uhablerto.pay at that time, but intended to do so in the future when business picked't’jp., '
' -T'he Taxpayer failed t:'o'e'xplavin, however, why she failed to report the income she received
 from the other client she had in 2009 and the two she had in 2008. The Taxpayer should
.' inform the Administrative Law Division by September 27, 2013 Cbnéerning the amount of
' ihcome"sh‘e received from her éccounting clients in 2008 and 2009. .’Those amo.unts will -
t‘he'n' be added to her incomé in those years.. |
| After the TéXpayer provides the above income information, ‘the‘vDepartme"nt w.ill be
.djr”ebted to recompute the Taxpayer's liabilities and notify the Admi.ni‘str.étiv»e Law Division -
| vofv 't‘h‘e' adjusted'»amohhts due, if any.. An appropriate .Fihal O’rdér \./vivll theh be entered;
| This Opinion and Preliminary Order is nét an appealable érdef. The_ Final Order, |
when e-nfere'd, may- be app‘e.aled to’ circuit court within 30 days pursuant'tb Code of Ala.

1975, §40-2A-9(9).
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ccC:

Warren W. Young, Esq.
Lesa M. Touger
Brenda Lausane
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Entered September 4, 2013.

Q)\ M \[\\-?.

BILL THOMPSON -
Chief Administrative Law Judge
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