STATE OF ALABANA ) STATE OF ALABANA
DEPARTMENT OF REVENUE DEPARTMENT OF REVENUE
) ADM NI STRATI VE LAW DI VI SI ON

V. - DOCKET NO. M FUEL 83-102
EDD O L COVPANY, | NC., -
Taxpayer. )
FI NAL ORDER

This matter involves a prelimnary assessnent of |ubricating
tax entered by the Revenue Departnent on Novenber 14, 1983 agai nst
Edd QI Conpany, Inc. for the period Cctober 1, 1980 through
Sept enber 30, 1983 in the anount of $9, 361. 03.

A hearing was held on January 26, 1984 at which Edd G|
Conpany, Inc. was represented by its President, M. Wallace Eddins,
and the Revenue Departnent was represented through counsel. Based
on the testinony and exhibits introduced at the hearing, the
foll owi ng findings and concl usi ons are hereby entered.

FI NDI NGS OF FACT

Edd G| Company, Inc. (hereinafter referred to as taxpayer) is
based in Pachuta, M ssissippi and does business in Florida, A abanma
and Loui siana as well as M ssissippi. Approxi mately eight-five
percent of the taxpayer's business involves the sale of |ubricating
oil for use on drilling rigs, including stationary notors which are
a part of said rigs.

Code of Al abama 1975, "40-17-171 levies a $.02 per gallon
excise tax on the sale of lubricating oil by any distributor

manuf acturer or dealer. The taxpayer's liability for the $.02 per



gallon tax is not in issue.

In 1980, the Legislature enacted Act No. 427, presently
codified at Code of Al abama 1975, "49-17-220, which levies an
additional $.04 per gallon excise tax on lubricating oil as
fol |l ows:

(b) Every manufacturer, distributor, refiner, retai

deal er, storer or wuser of gasoline, notor fuel or

lubricating oil shall collect and pay over to the state

departnent of revenue an excise tax of $.04 per gallon

upon the selling, wuse or consunption, distributing,

storing or withdrawing fromstorage int his state for any

use of gasoline, notor fuel or lubricating oil as defined

or otherwwse referred to in this article, except

gasoline, mnmotor fuel and lubricating oil expressly
exenpted by the provisions of this article.

Subsection (d) of "40-17-220 states in part as foll ows:

(d) The followng are expressly exenpted from the
provisions of this article:

* * *

(5 CGasoline, notor fuel and lubricating oil sold

to be used in off-road vehicles which presently do not

require state licensing; specifically, but not limted

to, forklifts and other |ike devices not for use on the

streets and hi ghways of this state;

Shortly after passage of Act 80-427, the Revenue Depart nment
mailed a copy of the Act to all dealers, distributors, storers
and/ or dual users of gasoline, notor fuel and lubricating oil The
Department cover letter mailed with the Act did not attenpt to
interpret Act 80-427, other than to say that an additional $.04 per
gallon lubricating oil tax was due, effective August 1, 1989.

The taxpayer, being unsure as to the scope of the new $.04 per
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gallon tax and exenptions relating thereto, called the Revenue
Department for assistance. According to the testinony of M.
Eddi ns, an unidentified enpl oyee of the Revenue Departnent inforned
himthat sales nade to service stations would be subject to both
the $.02 and $.04 per gallon taxes, whereas all sales for non-
hi ghway use woul d be subject to the pre-1980 $.02 per gallon tax
only. Thereafter, the taxpayer collected and paid over $.02 per
gallon on lubricating oil sold for use in stationary drilling rig
nmot or s.

In COctober, 1983, the Revenue Departnent perfornmed a
lubricating oil tax audit on the taxpayer for the period Cctober 1,
1980 t hrough Septenber 30, 1983. The Departnent found that during
the audit period the taxpayer had reported and paid $.02 per gallon
on all lubricating oil sold for use on stationary drilling rigs.

Taking the position that the exenption contained in "40-17-
220(d)(5) did not apply to lubricating oil sold for wuse in
stationary nmotors such as those found on drilling rigs, the
Depart ment examiners set up an additional $.04 per gallon tax on
all sales made by the taxpayer during the period in question of
lubricating oil wused in stationary drilling rig notors. The
assessnment in issue is based entirely on the Departnment's finding
that the additional $.04 per gallon tax is due on the sale of oi
used in stationary rig notors.

The taxpayer disputes the additional tax liability on the
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grounds that during the period in issue the | aw was unclear to both
the public and the Revenue Departnment and also that sone
di stributors, dealers and oil conpanies were not being required to
pay the additional $.04 tax ont he sale of lubricating oil for use
in stationary drilling rigs notors. Further the taxpayer argues
that it was informed by a Revenue Departnent enployee that the tax
was not due on the sale of lubricating oil for non-highway use.

The testinmony of Revenue Departnent enpl oyee Ji m Hol mes does
establish that sonme dealers and distributors, as well as sone
Revenue Departnment enpl oyees, were initially unsure as to the scope
of Act 80-427. Such confusion is evidenced by a nmenorandum dat ed
Cctober 1, 1983 in which the Revenue Departnment saw the need to
explain line by Iine the formused by dealers and distributors in
reporting the lubricating oil tax. |In the nenorandum the Revenue
Departnent set out at line 11(5) that lubricating products sold to
be used in off-road vehicles not requiring a state license are
exenpt form the additional $.04 per gallon tax, but that the
exenption does not apply to oil used in industrial or stationary
machi nery.

There is no evidence to support the taxpayer's position that
oil conpanies and other dealers and distributors have not been
required to pay the additional $.04 per gallon tax on sales of oil
for use in stationary notors. To the contrary, the testinony

indicates that within the Departnent's know edge the additiona
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$.04 per gallon tax has been assessed against all other individuals
and corporations under simlar circunstances.

CONCLUSI ONS OF LAW

The bottom issue in this matter is whether lubricating oil
sold for use in servicing stationary drilling rig notors is subject
to the $.04 per gallon tax |evied by Code of Al abanma 1975, "40-17-
220. The sale of such oil is clearly subject to the tax unless
exenpted therefromunder the provisions of "40-17-220(d)(5).

Subsection (d)(5) exenpts "lubricating oil sold to be used in
off-road vehicles which presently do not require state
licensing;..." Thus, the issue turns on whether stationary
drilling rig notors fit wthin the definition of "off-road
vehicles", as that termis utilized in subsection (b)(5).

A standard rule of statutory construction holds that a word or
term found in a statute is to be given its plain neaning as

comonly accepted in every day usage. Barron-Leggett Electric

Inc. v. Departnent of Revenue, 336 So.2d 1124 (1976); Guthrie v.

Civil Service Board of City of Jasper, 342 So.2d 372 (1977); Rush

v. Departnent of Revenue of the State of Al abama, 416 So.2d 1023

(1982). In common parlance, the word "vehicle" denotes a neans of
conveyance or transportation. This definition is supported by
Black's Law Dictionary, Revised Fourth Edition, which defines
"vehicle" as foll ows:

That in or on which a person or thing is or my be
carried fromone place to another, especially along the



6

ground, also through the air; any noving support or

container fitted or used for the conveyance of bulky

objects; a neans of conveyance. Mffitt v. State

Aut onobil e I ns. Ass'n, 140 Neb. 578, 300 N.W 837, 838.

Any carriage noving on l|and, either on wheels or
runners; a conveyance; which is used as an instrunent of
conveyance, transm ssion or conmunication. Bur f or d-

Toot haker Tractor Conpany v. CQurry, 241 Ala. 350, 2 So.2d

420, 421; People v. Curnuch, 177 Msc. 606, 31 N Y.S. 2d

105, 107.

Further, the second clause of subdivision (d)(5) specifies
that the exenption was intended to apply to "forklifts and other
i ke devices". A forklift, being a nobile device used to convey or
transport tangible property, is clearly a "vehicle" as above
def i ned. Uilizing the "ejusdem generis rule”, which holds that
where general words are to be limted to the sane general class as
those specifically nentioned, the general words "other Iike
devi ces" nust be construed to nean any nobile vehicle simlar to a
forklift which is capable of carrying or transporting tangible
property.

Accordingly, from the above it nust be concluded that a
stationary drilling rig notor is not a vehicle and consequently,
the sale of lubricating oil for use thereon does not conme within
t he exenption set out in subdivision (d)(5) of 40-17-229.

The taxpayer argues that the assessnment should be voided in
that it was wongly inforned by a Revenue Departnent enpl oyee that
the $.04 per gallon tax was not due on lubricating oil sold for use

on any off-road device, which was taken by the taxpayer to include

stationary drilling rig notors.
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In the landnmark decision, State v. WMddox Tractor and

Equi prent Conpany, 69 So.2d 426 (1953) the Al abama Suprene Court

rejected an argunent simlar to that forwarded by the taxpayer in
the present case as foll ows:

[3] II. But it is argued that the State should be
estopped fromtaking the position which it has taken in
this case and from assessing the tax when the appel |l ees
were advi sed that they were not responsible for the tax.

In the assessnent and collection of taxes the State is
acting in its governnental capacity and it cannot be
estopped with reference to these matters. 1In the case of
Duhanme v. State Tax Conm ssion, 65 Ariz. 268, 179 P.2d
252, 260, 171 A L.R 684, the court said:

"It is true that during the tinme plaintiff was
engaged in the contracting here in question he
m ght have passed this tax on to the
government had he not been msled, by an
i nproper interpretation of the Act by the
Comm ssion, into believing no tax was due.
Still, it is the settled law of the |land and
of this jurisdiction that as taxation is a
gover nient al function, there <can be no
est oppel agai nst a governnent or governnental
agency wth reference to the enforcenent of
t axes. Were this not the rule the taxing
officials could waive nost of the state's
revenue. * * *"

Based on the above determinations, it is hereby ordered that
the prelimnary assessnent against the taxpayer for lubricating oi
tax for the period Cctober 1, 1989 through Septenber 30, 1983 be
made final in the anount of $9,518. 33.

Done this 9th day of February, 1984.

Bl LL THOMPSON



