STATE OF ALABAMNA, ) STATE OF ALABANA

V. ' DEPARTMENT OF REVENUE
OXMOOR PRESS, | NC. ' ADM NI STRATI VE LAW DI VI SI ON
100 West Oxnoor Road
Bi r m ngham AL 35209, " DOCKET NO. S. 85-100

Taxpayer . -
ORDER

This matter involves a prelimnary assessnment of sales tax
entered against Oxnoor Press, Inc. (hereinafter "Oxnoor" or
"Taxpayer") by the Revenue Departnent concerning the period June 1,
1981 through My 31, 1984. A hearing was conducted by the
Adm ni strative Law Division on March 28, 1985. The parties were
represented by attorneys Walter Byars and John Breckenridge, for
t he Taxpayer and the Revenue Departnment, respectively. Based on
the evidence taken at said hearing and a stipulation of facts
agreed upon by the parties, and in consideration of the argunents
and authorities submtted by both parties, the follow ng findings
of fact and conclusions of |aw are hereby nmade and entered.

FI NDI NGS OF FACT

At issue in this case is the taxability of certain transactions
involving the sale by Oxnoor to South Central Bell Tel ephone Co.
("South Central Bell") of telephone directories which were
delivered to South Central Bell's custoners outside of Al abama by
way of the United States Postal Service.

The parties to the transactions in issue were South Centra

Bell, Stevens Gaphics, Inc. ("Stevens"), and Stevens' wholly owned
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subsi diary, Oxnoor. South Central Bell is a telephone utility
whi ch provides tel ephone services in Al abama and our surroundi ng
sout hern st ates. Oxnmoor, which was incorporated in 1980, is an
Al abama corporation engaged in the printing business.

As part of its public offering of telephone services, South
Central Bell is required to furnish each of its subscribers with a
tel ephone directory. Toward that end, on Cctober 16, 1980, South
Central Bell and Stevens entered into a contract whereby Stevens
agreed to print and thereafter sell tel ephone directories to South
Central Bell. The contract allowed that the work could be
subcontracted to any of Stevens' subsidiaries, including Oxnoor.

The transactions in issue involve directories that were printed
and sold by Oxnoor, as a subcontractor, to South Central Bell
pursuant to the contract referred to above between South Central
Bel| and Stevens. The relevant portions of that contract
are di scussed bel ow

During the period In issue, Oxnoor printed and thereafter
delivered directories to South Central Bell's custoners both w thin
and wi t hout Al abanma. Oxnoor paid sales tax on those directories
delivered within Alabama. Delivery to custoners outside of A abana
was made either by common carrier or through the United States
Postal Service. The Departnent concedes that if the directories in
i ssue had been shi pped outside of Al abama via comon carrier by the
seller pursuant to the sales contract, then no sales tax would be

due. The transactions in issue involve those directories that were
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delivered through the United States Postal Service to destinations

out si de of Al abanma.

Oxnoor addressed the directories in issue with preprinted | abels
contai ning the nanmes of tel ephone subscribers furnished by South
Central Bell. By stipulation, the parties agree that the risk of
|l oss remained with Oxnmoor until delivery of the directories was
conpleted by the United States Postal Service outside of Al abanma.

The stipulation entered into by the parties sumari zes the sal es
in issue as foll ows:

7. The following are the steps involved in the printing
and transportation of telephone directories by Oxnoor
using U S. Postal Service for delivery to telephone
subscri bers outside Al abanma:

a. Oxnoor as a subcontractor has agreed with South
Central to print telephone directories and to mail said
directories to destinations outside Al abana.

b. South Central provides to Oxnoor the addresses of
the telephone subscribers to whom the telephone
directories are to be delivered outside Al abanma.

C. Oxnmoor  prints the specified nunber of copies,
applies preprinted address |abels furnished by South
Central, and otherw se prepares the printed tel ephone
directories for mailing under its bulk mailing permt.
d. Oxnmoor deposits the printed materials at a U S
Postal Service facility in Birmngham (Honmewod),
Al abama, and pays the postage for nmailing to destinations
outside the state.

e. Oxnmoor invoices South Central for the tel ephone
directories and separately for postage paid by Oxnoor.

The contract pursuant to which the sales in issue were nmade

provides in part as follows:



TI TLE - Except as otherw se provided, title to materi al
purchased by us shall vest when the material has been
delivered at the f.o.b. point unless this contract calls
for additional services such as unloading after delivery
in which event title shall vest when such additiona
services have been perforned. However, if you are
expressly authorized to invoice us for material prior to
shiprment, title to such material shall vest in us upon
recei pt of the invoices.

The contract further designates the F.O B. point as follows:
F.OB. - 1. Loui svill e, Kent ucky W th
delivery to and unloading at Post
O fice at no extra charge.
2. At | ant a, CGeorgi a, Frei ght
Prepai d and charges based on | owest
rate from Bi rm ngham Al abana.
3. Bi rm ngham Al abama, Freight
Prepaid and Invoiced Back, (wth
delivery to and unloading at Post
Ofice at no extra <charge) or
Destination, Freight Prepaid and
| nvoi ced Back, at our option.
The directories in issue were mailed by Oxnoor from Bi rm ngham
Al abama. Consequently, the third F. O B. designation set out above
is applicable. Under that section, the F.O B. point was either
Bi rm ngham or at the option of South Central Bell, the point of
destinati on. The contract contains no statenment or designation
specifying either directly or indirectly that South Central Bel
opted for the F.O B. point to be the point of destination. O her
than that section of the contract set out above, there is no
desi gnation concerning the F. O B. point.
M. John Parker, Oxnmoor's treasurer, did testify that the

F.OQB. point was the destination point. However, M. Parker's
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testinmony as to the F.O.B. point was only his conclusion, and was
based only on the fact that the risk of |oss was with Oxnpbor unti
the directories reached their destination outside of A abana. Upon
exam nation, M. Parker testified that South Central bell did not
issue any witten order or docunent stating that the F. O B. point
was the point of destination. Further, M. Parker knew of no ora
instructions issued by South Central Bell to that effect.

The parties agree that if the Departnment is correct in its
position, that the anpunt of the prelimnary assessnent is
cal cul ated accurately, and that if Oxnoor's position is found to be
correct, the assessnment should be voided in its entirety.

CONCLUSI ONS OF LAW

The Taxpayer presents three argunments In support of its position
that the sales in issue are not subject to the Al abama sal es tax.
First, it argues that the sales were for resale, and thus, were
non-t axabl e whol esal e sales. Second, the Taxpayer contends that
the sales occurred outside of Al abama and that to inpose the
Al abama sales tax would violate the Commerce C ause (Article 1,
Section 8) of the U S. Constitution. Finally, the Taxpayer argues
that the Departnent's interpretation of the relevant statutes, as
expressed in Revenue Departnent Sales and Use Tax Regul ati ons P18-
033 and 114-012, and the application of said regulations to the
Taxpayer in the present case, is violative of the equal protection
and due process provisions of both the Al abama and the United

States Constitutions.
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Concerni ng the Taxpayer's first argunent, the Taxpayer contends
that the directories were subsequently resold by South Central Bel
to its subscribers, thereby causing the transactions between the
Taxpayer and South Central Bell to be tax exenpt sales for resale.

However, the facts are clear that South Central Bell did not sel
the directories to its subscribers, but rather, provided said
directories as part of its overall service plan. As set out in the
stipulation entered into by the parties: "As part of its public
of fering of tel ephone service, South Central is required to furnish
each of its residential and business tel ephone subscribers with a
t el ephone directory". South Central Bell does not sell the
directories, but rather, provides themas a service. Consequently,
the sale of the directories to South Central Bell is a retail sale.

The Taxpayer next contends that title to the directories did not
pass, and consequently that the sales were not consunmated, until
delivery was conpl eted by the Postal Service outside of Al abana.

Code of Al abanma 1975, "40-23-1(5) defines a sale as "every
cl osed transaction constituting a sale". Under Al abama |aw, a sale
occurs with the passing of title fromthe seller to the buyer, Code
of Al abama 1975, "7-2-106, and title passes, unless otherw se
explicitly agreed, when the seller conpletes his performance with
respect to the physical delivery of the goods, Code of Al abama
1975, "7-2-401(2). Thus, a sale is conpleted when and where the

seller physically delivers the goods, unless the sales contract
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explicitly states to the contrary. See Anerican Cast Ilron Pipe

Conpany v. Boswel |, 350 So.2d 458 (1977); State v. Delta Air Lines,

Inc., 356 So.2d 1205 (1977); and State Tax Comm ssion v. Pacific

States Cast Iron Pipe Conpany, 372 U S. 605, 83 S.Ct. 925 (1963).

In the present case, the sales contract provided that title to
the directories would vest in South Central Bell at the F.QO B
point. The F.O B. point was designated as Birm ngham or, at the
option of South Central Bell, the point of destination. There is
no evidence to indicate that South Central Bell opted for the
F.OB. point to be the destination point outside of Al abanma.
Further, the parties had no agreenent, explicit or otherw se, that
title to the directories would pass outside of Al abama. Thus
while the contract did provide that title would pass at the F.O B
point, there was no agreenent that the F.O B. point would be the
point of destination outside of Al abama. Consequently, the
provi sions of "7-2-401(2) concerning physical delivery nust govern
That is, title passed, and the sale of the directories occurred, at
the point of delivery by the Taxpayer at the Post Ofice in
Bi rm ngham That conclusion is in accordance with Code of Al abama
1975, "7-2-401(2)(a), which reads as foll ows:

(a) If the contract requires or authorizes the seller to
send the goods to the buyer but does not require himto
deliver themat destination, title passes to the buyer at
the tinme and place of shipnent;

The parties agreed through stipulation that Oxnoor retained the

risk of loss until conpletion of delivery by the Postal Service.
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The Taxpayer argues that the intentions of the parties is
controlling on the question of passage of title, and that its
assunption of the risk of loss during delivery showed an intention
that title not pass until the directories were delivered outside
the State. The Taxpayer cites in support of its argunent the

hol dings of State v. Matthews Electric Supply Conpany, 221 So.2d

126, and the cases cited therein, Hanmv. Continental G n Conpany,

165 So.2d 392 and State v. Mbile Stove and Pull ey Manufacturing

Conpany, 52 So.2d 693. Those cases do hold that the intention of
the parties is determnative as to passage of title, and that
actual delivery is of secondary inportance. However, those cases
were decided under statutes different from the ones presently
appl i cabl e.

As part of the Uniform Commercial Code (UCC), ""7-2-106 and 7-2-
401(2) which are discussed above, were enacted into law in 1965,
and becane effective on January 1, 1967. Prior to the enactnent of
the UCC, the | aw governing transfer of title and sales was found at
Article 4 of Title 57, Code of Al abama 1940, and specifically ""24
and 25 contained therein. Section 24 was titled, "Property in
speci fi c goods passes when parties so intend”, and "25 was titled
"Rules for ascertaining intention". |In effect, those statutes held
that the intention of the parties, as evidenced by various key
circunstances, was determ native on the question of passage of

title. However, said sections were specifically repealed with the
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adoption of the UCC, see Acts 1965, p. 1008. Consequently, the

UCC, and specifically *"7-2-106 and 7-2-401(2), has been
controlling since January 1, 1967.

The Mobile Stove and Pull ey and Continental G n decisions cited

by the Taxpayer were issued prior to 1965 and were thus decided
under the now repeated ""24 and 25 of Title 57, Code of 1940.
Consequently, the reasoning in those cases relative to passage of
title is not presently applicable.

The Matthews Electric case was decided in 1969 by the Suprene

Court, subsequent to the repeal of ""24 and 25 and the effective
date of the UCC. However, froma reading of that case, it is clear
that the Supreme Court relied on ""24 and 25, and pre-UCC

authorities, including Continental G n and Mbile Stove and Pull ey,

in making its decision. The Court cited ""24 and 25 throughout,
and seven of eight keywrd headnotes cite those sections as
authority.

When deciding the Matthews El ectric case, the Suprene Court was

either unaware of or failed to recognize the inpact of the then
recently adopted UCC on the question of transfer of title.

Subsequent to that case, the Suprene Court has recognized the
changes resulting from the UCC, and specifically the fact that
under "7-2-401(2), title passes with delivery by the seller, except

when explicitly agreed otherwi se. State v. Delta Air Lines, Inc.,

supra; and Anmerican Cast lIron Pipe Conpany v. Boswell, 357 So.2d
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438.

In summary, prior to the UCC, Title 57, ""24 and 25, Code of
1940 required that the courts determ ne passage of title based on
the intentions of the parties to the sale. After passage of the
UCC, and the repeal of ""24 and 25, delivery by the seller becane
the determning factor, and concl usi ve unl ess ot herw se agreed, and
the intention of the parties of |ess inportance, unless explicitly
set out. Thus, although the Taxpayer In the present case did
retain the risk of loss until delivery of the directories outside
of Al abama, under current |aw, whether or not that fact indicated
an intention that title not pass until delivery outside of Al abama
was of no consequence as to passage of title.

Finally, the Taxpayer challenges the propriety of Departnment
Regul ations P18-033 and 114-012. The purpose of regulations
promul gated by the Revenue Departnent is to clarify and interpret
the revenue |l aws of the State, and said regulations are to be given
favorable consideration by the courts, except where the
interpretation is erroneous and a different construction is

required by the statutes. Boswell v. Abex Corporation, 317 So.2d

317.

The Taxpayer argues that Regul ation P18-033 is applicable by its
terms only to direct nmamil advertising, and is not relative
concerni ng tel ephone directories. The title of the regul ati on does

inply that it is relevant only to direct mail advertising by
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printers. The title reads as follows: "Direct Ml Advertising,
Printer's Liability". However, the substantive wording of the
regul ation does not so limt its applicability. The regul ation
begins with the follow ng words, "The sales of printed matter by
anyone . . .". By that |anguage, the present case would cone
wi thin the scope of the rule.

However, w thout deciding the specific applicability of P18-
033 in the instant case, it can be said that in substance the
regul ati on does provide an accurate general summary of the present
| aw concerning sales. The crux of the regulation provides that a
sale is conplete when and where the sales itemis placed in the
mai |l by the seller. That is consistent with ""7-2-106 and 7-2-
401(2), which provide, as a general rule, that a sale is conplete
when the seller conpletes his physical delivery with respect to the
goods.

The only shortcom ng concerning the regulation is that it
fails to nmention the exception to the general rule. That is, the
parties may expressly agree that title should pass at a point other
than the seller's delivery point. If the sales agreenent
specifically designates when and/or where title should pass, then
the sales agreenent, and not the regulation, is controlling.
However, other than not allowng for the exception to the general
rule, the regulation is an accurate interpretation of the |aw.

Havi ng made that determination, it is unnecessary to determne if
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said regulation is specifically applicable in the present case.
Even if the regulation itself is not applicable because of its
self-limting title, the principles set out therein, in addition to
t he exception nmentioned above, are applicable and controlling.
Regul ation 114-012 is titled "Interstate Conmerce, Sales In",

and sets out three hypothetical situations involving sales in
interstate coomerce. The first and third exanpl es invol ve delivery
of goods by a seller outside of A abanma. Those exanples, which are
not presently applicable, are correct and in accordance with the
above di scussion concerning ""7-2-106 and 7-2-401(2) as to physi cal
delivery and passage of title. The remaining portions of the
regulation are applicable in the present case and provide as
fol |l ows:

(2) The seller is required by the sales

agreenent to deliver the goods to a common carrier

or to the United States Post Ofice for

transportation outside the state at the sellers

direction either F.OB. point of origin or F.QO B.
poi nt of destination,

Property is not sold in interstate comrerce when
t he buyer takes actual possession of the goods in
this state or when an agent of the buyer accepts
delivery for him to nmake delivery outside the
state at the buyer's direction. (enphasis added)

Subsection (2) above provides in short that a sale is conplete
outside of Alabama if the goods are delivered to the Post Ofice

at the seller's direction", either F.OB. origin or F. QOB.

destination. The second paragraph quoted above provides that a sale

is not in interstate commerce if an agent of the buyer accepts
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deliver in Alabama "to nmake delivery outside the state at the

buyer's direction". As can be seen, the regulation puts

controlling enphasis on who "directs" the delivery of the goods,
and the F.O B. point, which under "7-2-319 is a delivery term is
given little significance.

This Court agrees with the Taxpayer that the distinction between
"at the seller's direction" and "at the buyer's direction" is
w thout any basis in the |aw. The distinction can also be
confusing and uncertain. |In the present case, the directories were
delivered through the Postal Service, as nmutually agreed upon by
the parties in the sales contract. The buyer provided the mailing
addresses and the seller applied said addresses and delivered the
goods to the Post Ofice. Under those facts, it could be argued
that both or either of the parties directed the delivery of the
goods. In other words, the one who "directed" the goods could
arguably be either the party that provided the address |abels
(South Central Bell), or the party that applied the |abels and
thereafter nmade the transportation arrangenents with the Posta
Service (Oxnoor), or both parties in that the delivery terns were
mutual |y agreed upon in the contract.

If a sales contract required that the seller nust deliver a
sales item to the Post Ofice for mailing, the sale would be
conplete when the seller conpleted physical delivery to the Post

O fice, unless the contract provided for passage of title el se-
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where. Wiy, how, and at whose direction the goods were delivered
to the Post Ofice would be irrelevant, as would be who provided
and attached the address | abels. As discussed previously, the
controlling factor would be delivery, unless the parties explicitly
agreed otherwi se. Consequently, contrary to subsection (2) of 114-
012, a sale would not be in interstate comrerce if the seller
delivered the goods to a Post Ofice in A abama, either F.Q B.
origin or with no F.O B. point designated. The sale would be
conpl ete upon delivery of the goods to the Post Ofice.

Having found that the relevant portions of Regulation |14-012
are at best unclear and not applicable in all instances, that
determ nation should not relieve the Taxpayer of liability for the
tax in issue. As stated above, where a regulation provides an
erroneous interpretation of a statute, the regulation nust be
di sregarded and the true wording of the |aw nust be foll owed.

Boswel | v. Abex Corporation, supra. Under the relevant statutes,

the Taxpayer Is liable for the tax in issue, irrespective of the
confusion provided by Regul ation |14-012.

Based on the above, it is hereby determ ned that the assessnent
inissue is correct and due to be upheld. The Revenue Depart nent
is directed to make the assessnent final in accordance herew th.

Done this 2nd day of July, 1985.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge
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