STATE OF ALABANA § STATE OF ALABANA
DEPARTMVENT OF REVENUE
V. § ADM NI STRATI VE LAW DI VI SI ON
LOYAL ORDER OF THE MOCSE § DOCKET NO. S. 85-104
LODGE NO. 254
2015 Federal Drive §
Mont gonery, AL 36109
§
Taxpayer .
ORDER

This matter involves three prelimnary assessnents of State
Mont gonery County and Gty of Mntgonery sales tax entered by the
Revenue Departnent agai nst the Taxpayer for the period Cctober 1,
1981 through August 31, 1984. On January 25, 1985, the Taxpayer
requested a hearing with this office, and a hearing date was set
for April 25, 1985. At said hearing, the Taxpayer was represented
by nmenbers Lester Hawkins, Robert Moncrief and Ronny Bowden. The
Revenue Departnent was represented by assistant counsel Adol ph
Dean. Based on the testinony and exhibits introduced at the
hearing, the follow ng findings and concl usi ons are hereby nade and
ent er ed.

FI NDI NGS OF FACT

The Taxpayer in this case, The Loyal Order of the Mose Lodge
No. 254, is |located at 2015 Federal Drive, Montgonery, Al abana.
The Taxpayer is a nonprofit organization that engages in various
charitable and civic activities. Anpbng the events staged by the
Taxpayer are dances, bingo ganes, raffles and barbecues. The
Taxpayer charges an adm ssion fee to nost of its activities and

al so receives proceeds fromthe sale of |iquor



beer, snacks and other like itens.

The Revenue Departnment audited the Taxpayer for State of
Al abama, Montgonery County and Gty of Montgonery sales tax for the
period Septenber 1, 1981 through August 31, 1984. The audit was
based on the Taxpayer's records and on additional records provided
by the Mntgonery County Sheriff's office relating to bingo
attendance and recei pts. The assessnents are based on the audit
and cover the sane period as the audit, except that Septenber, 1981
was del eted when the assessnents were entered.

The auditor set up tax on two general categories of gross
proceeds, those derived fromthe sales of |iquor, beer, etc. nade
by the Lodge, and those derived from the events and activities
sponsored by the Lodge. The Taxpayer does not dispute that sales
tax is due on its sales, but does challenge the tax |levied on the
gross proceeds derived fromits civic activities.

After conpletion, the audit was submtted to the Sales and Use
Tax Division central office in Montgonery for review. Upon review,
whi ch included an informal conference attended by nenbers of the
Lodge, the audit was adjusted so that all donations and the
proceeds of a turkey shoot were deleted. Based on the revised
audit, the assessnents in issue were entered.

The Revenue Departnment argues that the proceeds derived by the
Lodge fromits civic activities are subject to sales tax under the

provi sions of Code of Ala. 1975, §40-23-2(2). The Taxpayer does



3

not di spute the technical accuracy of the audit, but does contest
the Departnent's contention that the proceeds derived fromits
sponsored events and activities are subject to sales tax. The
Taxpayer's position is based on the argunment that it is a
charitabl e organi zation and also on the fact that the Departnent
had not previously attenpted to tax said proceeds.

CONCLUSI ONS OF LAW

Code of Ala. 1975, Section 40-23-2(2), levies a sales tax on
gross proceeds as foll ows:

(2) Upon every person, firm or corporation engaged or
continuing within this state in the business of conducting
or operating places of anusenent or entertainnent; . . . or
any other place at which any exhibition, display, anusenent
or entertainment is offered to the public or place or

pl aces where an adm ssion fee is charged, . . . an anount
equal to 4 percent of the gross receipts of any such
busi ness.

The proceeds in dispute are those derived by the Taxpayer from
its charitable and civic activities, i.e. adm ssion or entry fees
to dances, bingo ganes, etc. In sponsoring said activities, the
Taxpayer is clearly operating or conducting a place of anusenent or
entertai nment open to the public. Accordingly, there can be no
question that the proceeds from said activities are subject to
sal es tax under the above-quoted section.

At the hearing, the Taxpayer pointed out that a nunber of
simlar organizations are exenpt from sales tax by specific
statute., However, the Taxpayer further admtted that the Mdose

Lodge presently has no such exenption. Wthout a specific statute
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aut hori zi ng exclusion, there can be no exenption fromtaxation.

The Taxpayer also argues that to tax the Lodge's activities
presently would be inequitable and discrimnatory in that it had
paid no tax during the previous 20 years, and al so because not all
civic organi zations had been subjected to audit. However, the fact
that the Lodge had not been taxed previously on the gross proceeds
derived fromits activities does not and should not bar the present
and future collection of such tax, if the tax is found to be
properly due, as in the present case. Al so, the Departnent's
failure to audit all simlar civic organizations cannot relieve the
Taxpayer fromits liability for the tax in question

Based on the above, it is hereby determ ned that the assess-

ments in issue are correct and should be nmade final by the
Depart nent. The Departnent is hereby directed to neke said
assessnents fi nal

DONE this 30th day of April, 1985.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



