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ORDER

This case involves a disputed | ease tax prelimnary assessnent
entered by the Revenue Departnent agai nst Anmerican Equi pnent Co.,
Inc. (Taxpayer) for the period January 1, 1981 through Decenber 31,
1983. A hearing was conducted in the matter on June 11, 1986.
Representing the parties at said hearing were the Honorable M R
Nachman, Jr., for the Taxpayer, and the Honorabl e Eddi e Crunbl ey,
for the Departnent. Based on the facts as presented at the
hearing, and in consideration of the arguments and authorities
presented by both parties, the followng findings of fact and
concl usions of |aw are hereby nmade and entered.

FI NDI NGS OF FACT

During the assessnent period, Daniel |International Corporation
(Daniel), of which Taxpayer is a wholly-owned subsidiary, was
involved in separate construction projects with Kinberly-dark
Corporation and Hamrerm || Paper Conpany (project owners). I n
connection with both projects, Daniel was appointed as agent for
the project owner for the single purpose of purchasing all
machi nery, equi pnent and materials necessary for the project. Al so

under both construction contracts, Daniel was required to provide



the personnel and all small hand tools necessary for the
performance of the contracts.

Concerning the small hand tools, both contracts provided that
the project owner could either purchase the necessary tools, or, at
the option of the owner, Daniel would provide the tools. On both
projects, the owner elected for Daniel to provide the tolls, for
whi ch Daniel was paid or reinbursed by the owner an anount equal to
seven percent of the direct I|abor costs as set out in the
construction contracts.

Dani el procured the small hand tools used on each project
t hrough an informal agreenment with the Taxpayer which required that
t he Taxpayer would supply Daniel wth whatever tools necessary.
Because of the parent/subsidiary relationship between Daniel and
t he Taxpayer, no formal | ease agreenents were executed.

The tools were periodically ordered by Daniel via a Daniel
purchase order form The printed formindicated that Daniel was
acting as agent for the project owner. However, an added
di sclai rer was typed on the face of each formindicating that the
order was being issued for accounting purposes only to establish
paynment for the tools under the prinme contract between Dani el and
the owner. The Taxpayer was paid weekly by check witten directly
froman account of the project owner. The testinony taken at the
hearing indicated that the owner paid the Taxpayer directly only as
a convenience to Daniel. That is, the account from which the

Taxpayer was paid was established by the project owner to pay
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Daniel for its |abor and small hand tool expenses, but instead of
payi ng Daniel for the tools and then having Daniel issue a check to
t he Taxpayer, to reduce paperwork, the Taxpayer was paid directly
by the owner.

The Departnent's argunent is that Daniel |eased the tools from
t he Taxpayer as agent for the owners, and thus, the |eases were
bet ween the Taxpayer and the project owners, not the Taxpayer and
Daniel. If such was the case, the Departnent’'s assessnent woul d be
correct.

The Taxpayer's contention is that it leased the tools in
question to Daniel, its parent corporation, and that the proceeds
derived fromsuch | eases are thus exenpt from| ease
tax under the provisions of Code of Al abama 1975, §40-12-223(11).

CONCLUSI ONS OF LAW

Code of Al abama 1975, §40-12-223(11) reads as foll ows:

There are exenpted fromthe conputation of the anmount of
the tax levied, assessed or payable under this article
the foll ow ng:

(11) The gross proceeds derived by the | essor, which term
i ncludes a sublessor, from the leasing or rental of

tangi bl e personal property when the | essor and | essee,

which term includes a sublessee, are wholly-owned
subsi di ary corporations of the sane parent corporation or
one is the wholly-owed subsidiary of the other;

provi ded, that the appropriate sales or use tax, if any
was due, has been paid on such itemor personal property;

and provided further, that in the event of any subsequent

subl easi ng of such tangi ble personal property to any
person ot her than any such sister, parent or subsidiary
corporation, any privilege or |license tax due and payabl e
with respect to such subsequent subleasing under the
provisions of this article shall be paid.



There is no question that the Taxpayer is a wholly-owned
subsidiary of Daniel. Thus, the determnative question is whether
Dani el |eased the small hand tools in issue in its own capacity, or
inits capacity as agent for the owners. Under the facts of the
case, it nmust be found that the | eases were between the Taxpayer
and Daniel, individually and not as agent for the owners, and
consequently, that the | ease proceeds derived by the Taxpayer are
exenpt from| ease tax under the provisions of §40-12-223(11).

A key point in support of the above holding is that Daniel was
appoi nted as agent by the owners for the purchase of materials and
equi pnrent, and was not enpowered to enter into | ease agreenents on
behal f of the owners. Further, under each contract Daniel, and not
the project owner, was obligated to furnish the small hand tools
necessary for conpletion of the project. Daniel fulfilled its
obligation by |easing the tools fromthe Taxpayer.

The fact that Daniel purchase orders, which indicated an agency
rel ati onship between Daniel and the owners, were issued for the
tools along with the fact that the Taxpayer was paid the | eases
were actually between the Taxpayer and the project owners, and
assess tax accordingly. However, substance over form nmust govern

in tax matters, Boswel|l v. Paranmobunt T.V. Sales., Inc., 282 So.2d

892, and from the evidence taken at the hearing it is clear that
the | eases were in substance between the Taxpayer and Daniel. The

form purchase orders were issued for accounting purposes only so
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that the parties could keep up with how nmuch was being spent on
smal | hand tools. As to paynent comng directly fromthe project
owners, that was done at the request of and as a convenience to
Dani el so as to avoi d unnecessary paper work. Daniel was obligated
to provide the tools in issue and it did so through |Iease
agreenents wth the Taxpayer.

Based on the above, the Revenue Departnent is hereby directed
to renove fromthe assessnent that portion of the tax, interest and
penalty that is based or conputed on the | ease proceeds in issue.

The assessnent should then be nmade final as adjusted.

Done this the 5th day of Septenber, 1986.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



