STATE OF ALABAMNA, § STATE OF ALABANA

V. § DEPARTMENT OF REVENUE
ON THE WAY PACKAGE STORE, §ADM NI STRATI VE LAW DI VI SI ON
a Partnership conposed of
LOU S EE WOD, JR, WLLIAM § DOCKET NO. S. 85-106
J. WOOD and JAMES H. WOOD;
and LOU S E. WOOD, JR., §
| ndi vi dual |y, WLLIAM J. WOOD,
| ndi vi dual 'y, and JAMES H. §
WOOD, | ndividually
2408 Carson Road, Suite C §
Bi r m ngham AL 35215,
§
Taxpayer .
ORDER

This case involves a prelimnary assessnent of sales tax entered
by the Departnent against the Taxpayer on Decenber 14, 1984
concerning the period January 1, 1983 through Septenber 30, 1984.
A hearing was conducted by the Adm nistrative Law D vision on nmay
14, 1985. The parties were represented at said hearing by
attorneys Bruce Burttramand Mark Giffin, for the Taxpayer and the
Revenue Departnent, respectfully. Based on the evidence submtted
at the hearing, and in consideration of the argunents and
authorities presented by both parties, the follow ng findings of
fact and conclusions of |aw are hereby nade and entered.

FI NDI NGS OF FACT

The facts are not in dispute. The Taxpayer operates a package
store in Birm ngham at which [iquor and other itens are sold at
retail. Only the liquor sales are presently relevant. The
Departnent audited the Taxpayer's records and determ ned that in

calculating its taxable gross proceeds, the Taxpayer had inproperly
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deducted a three percent Gty of Birmnghamtax and a five percent
Jefferson County tax. Both of said local taxes are privilege
license taxes neasured by a percentage of gross receipts derived
fromthe sale of liquor, and are levied against a retailer for the
privilege of selling |iquor.

The testinony of M. Louis Wod, a partner in the business
i ndicates the following pricing structure enployed by the Taxpayer
during the period in question. To begin, the whol esal e cost of the
liquor was determ ned. A varying percentage of the whol esal e cost
was then added to cover profit, operating expenses and other
overhead, including a set annual |iquor |icense fee paid to the
City of Birm ngham The Taxpayer then added a total of eight
percent to conpensate for the three percent city tax and the five
percent county tax. The total of the above constituted the retai
price charged by the Taxpayer for its product.

When t he Taxpayer sold the liquor to its custoners, sales tax
was collected on the entire retail price, including the eight
percent figure included In the retail price as conpensation for the
| ocal taxes. However, in calculating the anount to be remtted to
the Departnent, the Taxpayer deducted the eight percent in |ocal
taxes fromthe neasure of gross proceeds subject to the sales tax.

That is, the Taxpayer charged sales tax to its custoners based on
a price which included the eight percent |ocal taxes, but remtted
to the State sales tax calculated on its gross proceeds |ess the

ei ght percent |ocal taxes.



CONCLUSI ONS OF LAW

This case presents two questions. First, do the | ocal taxes
in issue cone within the purview of the exclusion provision set out
at Code of Al abama 1975, §40-23-3. Second, if it is found that the
t axes shoul d be excluded under said provision, should the Taxpayer
be allowed to retain the excess tax noney that it erroneously
collected as a result of inproperly including the |local taxes in
the neasure of the sales tax during the audit period.

Code of Al abama 1975, §40-23-3 reads as foll ows:

Muni ci pal privilege license taxes which are levied and

collected by the application of a flat percentage rate of

gross sales, or gross receipts fromsales, and which are
passed on directly by the Ilicensee-seller to the

pur chaser-consuner shall be excluded from the gross

sales, or gross receipts, as the case may be, in the

conputation of the sales tax levied by this state, under

the provisions of this division.

There is no dispute that the county and city taxes in issue are
privilege license taxes, and that they are neasured by a flat
percentage rate of gross receipts of sale. The only issue is
whet her the taxes are "passed on directly" by the Taxpayer to the
retail custoner.

The Departnment argues that to cone within the exclusion

provision, the tax nust be a "consunmer"” tax. That is, the taxing
statute nust specify that the taxes are levied directly on the

consuner, with the seller liable only to collect and remt the tax
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to the State. In other words, the Departnent would interpret the
clause in question to include the followng underlined words:

"Taxes..... passed on directly by the levying statute". O course,

the classic consunmer tax is the State sales tax, which is levied at
§40-23-2 and inposes a "privilege or license tax agai nst the person
on account of the business activities" of various persons, firns,
corporations and other entities. At §40-23-26, it is provided that
the sales tax is a direct tax on the consuner that nust be
coll ected by the seller.

On the other hand, the Taxpayer argues that the tax need only
be passed on in fact to the consuner as part of the retail price.

The Taxpayer argues that §40-23-3 does not require by its wording
that the local tax be passed on by statute, and that such an
interpretation is too restrictive and agai nst the plain |anguage of
the statute. The Taxpayer also contends that to include the |oca
taxes in the nmeasure of the sales tax would constitute unwarranted
doubl e taxati on.

The crux of the case concerns the Legislature's intention in
including the word "directly” in the phrase "passed on directly",
as used in the exclusion statute. 1In a real sense, the economc
burden of all taxes levied relative to a retail business is passed
on to the purchaser/consuner, either separately as an addition to
the retail price, as in the case of the sales tax, or as a part of

the retail price, as in the present case when the tax is on the
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seller. The question is which of said taxes did the Legislature
intend to exclude from the neasure of the sales tax through the
enact nent of §40-23-3.

If the Legislature had intended to exclude all runicipal
per cent age taxes, the use of the words "passed on" in the statute
woul d have been sufficient. The exclusion would have then included
all taxes, whether levied directly on the seller or the buyer
However, the Legislature also included the word "directly"” in the
statute. In that the Legislature cannot be presuned to have

i ncl uded a word for no reason, Robinson v. State, 361 So.2d 1113;

Wight v. Cutler-Hanmmer, Inc. 358 So.2d 444, the use of the word

"directly" nmust be taken to have sone substantive purpose. The
only logical purpose for including the word "directly” in the
statute would be to differentiate between those consuner taxes
passed on directly by statute to the purchaser, and coll ected as
additions to the purchase price, and those that are shifted to the
consuner by the seller indirectly as part of the retail price.
Thus, by including "directly"” in the statute, it is clear that the
Legi slature intended to exclude only taxes levied directly on the
buyer. Accordingly, for the §40-23-3 exclusion to apply, the Iocal
tax nust be passed on directly by statute to the consuner. Such is
not the case with the two taxes in issue, which are levied on the
sel l er.

It should also be noted that §40-23-3 applies only to
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muni ci pal privilege license taxes. A rmuni ci pal corporation or
muni ci pality constitutes either a city or town, and not a county.
See generally the statutory provisions relative to nunicipal
corporations at Code of Al abama 1975, Title 11, Chapters 40 - 60.
Thus, even if the Jefferson County tax in issue did otherw se cone
W thin the scope of §40-23-3, that section would not be applicable
because said tax is not a municipal tax as required by the
excl usi on provi sion.

The Taxpayer al so argues that the inclusion of the |ocal taxes
as part of the neasure of the sales tax is unwarranted double
taxation. However, the case law In Al abama is clear that two taxes
| evied on the sane or related transactions or activities, but not
on the sane taxpayer, does not constitute double taxation. Pure QO

Conpany v. State, 12 So.2d 861; Merchants Ci gar and Candy Conpany

v. Gty of Birmngham 18 So.2d 137; Starlite Lanes, Inc. v. State,

214 So.2d 324. In the present case, the local privilege taxes are
levied on the seller, and constitute a part of the seller's
overhead, while the sales tax is on the buyer. Thus, the Taxpayer
i's not being subjected to i nperm ssible double taxation.

Having determned that the tax in issue is due and nust be
paid over to the State, the second issue in the case, concerning
whet her an erroneously collected tax should be paid over to the

State, is nbot. However, it should be noted that the case of Ross

Jewelers v. State, 72 So.2d 402, is controlling on that point and
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hol ds that as between the seller and the State, any tax erroneously
collected and retained by the seller from the buyer nust be
remtted to the State.

Accordingly, the above findings and concl usi ons consi dered,
t he Revenue Departnent is hereby directed to nake the assessnent in
i ssue final.

Done this 30th day of July, 1985.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



