STATE OF ALABAMNA, § STATE OF ALABANA
DEPARTMENT OF REVENUE
V. § ADM NI STRATI VE LAW DI VI SI ON
OCTA- STRUCTURES, a partnership

conposed of Janes H. Ballard

and Cal vin Tayl or, §
OCTA- STRUCTURES, a
partnership §
conposed of Ccta-Structure
| nt ernati onal , §
OCTA- STRUCTURES, a partnership DOCKET NO. S. 85-123

shi p conposed of Ccta-Structure
I nternational and Ccta-Structure

Manuf act uri ng Conpany, Inc.,
§
OCTA- STRUCTURE
MANUFACTURI NG COVPANY, INC., §
Taxpayers. §

ORDER

This case involves a nunber of disputed prelimnary assessnents
entered by the Revenue Departnent against the various entities
|isted above (hereinafter jointly referred to as Taxpayer). The
assessnents are for State of Al abama, Marion County and Gty of
Ham | ton sal es tax, each concerning part of the period Septenber 1,
1981 through May 31, 1984. A hearing was conducted pursuant to the
provi sions of the Al abama Adm nistrative Procedure Act, Code of
Al abama 1975, §41-22-1, et seq., on June 10, 1985. Representing
the parties were attorney Robert A Huffaker, for the Taxpayer, and
assi stant counsel J. Wade Hope, for the Departnent. Based on the
testinmony and exhibits introduced at said bearing, and in

consideration of the argunents and authorities submtted by the



parties, the follow ng findings of fact and concl usions of |aw are
hereby nmade and entered.

FI NDI NGS OF FACT

The Taxpayer manufactures and sells various conponent parts for
a structure known as an "Qcta-Structure". Said conponents are
manuf actured fromraw materials and generally consist of a series
of wall and roof units, a conpleted bathroomunit, and "ready-to-
hang" kitchen cabi nets.

The Taxpayer sells its product to a network of dealers
t hroughout the State. The dealers market and sell the Ccta-
Structure units to the public. Al Octa-Structure deal ers nust
attend an instructional sem nar conducted by the Taxpayer on how to
properly prepare an Ccta-Structure foundation and erect an Ccta-
Structure building. Also, all dealers are provided with a catal og
and price list outlining a nunber of possible designs which can be
constructed from the Ccta-Structure conponents. Said catal og
presently contains over five hundred different plans.

Upon receipt of an order from a dealer, the Taxpayer man-
ufactures the conponents as specified by the order. The di nensions
of the basic GCcta-Structure unit are standard, as are the
measurenents of the typical wall and roof conponents. However, a
buyer has flexibility in choosing the [ocation and size of w ndows
and doors, the conposition of the roof and other variations in the
actual construction of the conponents. Thus, as stated above, the

conmponents are not constructed until receipt of an order, at which
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time they are custom built to fit the particul ar order. Unused
conponents cannot nornmally be used in a subsequent buil ding w thout
substantial nodification.

Upon conpl etion of the conmponents, the Taxpayer transports the
material by truck to the construction site. The conponents are
of f-1oaded by crane and attached one at a tine to a pre-set
f oundati on whi ch has been prepared by the deal er or property owner.

The erection process is perfornmed in general by the dealer.
However, the truck driver that delivers the conponents, an enpl oyee
of the Taxpayer, customarily renders assistance, advice and
supervision in the erection process to insure proper construction.

The degree of supervision provided by the truck driver depends on
the famliarity of the dealer and his creww th the Ccta-Structure
erection process.

Upon erection of the conponents provided by the Taxpayer, the
structure is conplete with all exterior walls, roof, w ndows,
doors, conplete bathroomand "ready-to-hang" kitchen cabinets. The
ultimate purchaser receives a warranty fromthe Taxpayer covering
the conponents constructed by the Taxpayer. The dealer is
responsible for all additional electrical wring, insulation,
erection of inside walls and other itens necessary to finish the
bui | di ng.

When an order is placed with the Taxpayer, the deal er usually
pays a small deposit. Paynment in full is nmade by the deal er upon

delivery of the conponents at the construction site. The price
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charged by the Taxpayer during the period in question included
sal es tax conputed on approximtely 60% of the total sales price.
The Taxpayer estimated that anmount to be the cost of the materials
used in manufacturing the conponents.

The Revenue Departnent audited the Taxpayer and determ ned
that sales tax was due on the full sales price received by the
Taxpayer from the dealer. The Taxpayer acknow edges that the
transactions are taxable, but argues that tax is due only on the
cost of the materials used in manufacturing or building the
conponents. Upon conpletion of the audit, the Taxpayer paid to the
State approximately 60% of the audit liability, which, as agreed by
the Departnent, reflects sales tax on the Taxpayer's cost of the
materials. The assessnents in issue are based on the difference
bet ween the Taxpayer's cost of materials and the full sales price
recei ved by the Taxpayer fromthe deal ers.

CONCLUSI ONS OF LAW

Under §40-23-2(1), sales tax is levied on the gross receipts
derived from "the business of selling at retail any tangible
personal property . . .". Aretail sale is normally considered as

a sale to the ultimate consuner. State v. T. R Mller MII

Conpany, 130 So.2d 185 (1961); State v. Hertz Skycenter, Inc., 317

So.2d 319 (1975). However, 8§40-23-1(a)(10) defines "sale at retai
or retail sale" to also include the bel ow transacti ons.

(10)
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Sales of building materials to contractors, builders or
| andowners for resale or use in the formof real estate
are retail sales in whatever quantity sold.

Sal es of building materials, fixtures or other equipnent

to a manufacturer or builder of nodul ar buil dings for use

in mnufacturing, building or equipping a nodular

building ultimately becomng a part of real estate

situated in the State of Al abama are retail sales, and

the use, sale or resale of such buildings shall not be

subj ect to the tax.

The issue in this case is whether the sale of materials to the
Taxpayer for construction or manufacture of the GCctaStructure
conponents is a retail sale under either the "building material s"
or "nodul ar building" provisions of subsection (a)(10) set out
above.

The "buil ding material s" provision has been interpreted by the
Al abama appellate courts on several occasions. The two cases nost

pertinent to the present case are Departnent of Revenue v. Janes A

Head and Conpany, Inc., 306 So.2d 5 (1974), and State, Etc. v.

Mont gonmery Wbodwor ks, Inc., 389 So.2d 510 (1980).

In the Head case, the taxpayer bid on and was awarded
contracts to furnish and install carpet, auditorium seats and
carrels for various state educational institutions. The taxpayer
argued that it had sold the carpet, etc. to the tax exenpt
entities. The Departnent argued that the "building materials”
provi sion of §40-23-1(a)(10) was applicable and that tax was due on
the cost of the materials to the taxpayer. The Court of G vi
Appeal s reversed the trial court and held for the Departnent.

In deciding the Head case, the Court set out the test that
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three requirenents nmust be net for subsection (a)(10) to apply.
First, the Taxpayer nust be a "contractor". Second, the property
involved nust constitute "building materials". Finally, the
materials nust be attached to and becone a part of real estate.

Fromthe facts of the case, the Court readily determned that
the property was attached to and becane a part of real estate. The
Court also gave the term"building materials" a broad definition so
as to "include anything essential to the conpletion of a building
or Structure of any kind for the use intended (citations omtted)".

Finally, the Court also broadly defined a "contractor" for

pur poses of subsection (a)(10) as foll ows:

(2] The term "contractor"” has been defined generally as

one who formally undertakes to do anything for another,

Stocking v. Johnson Flying Service, 143 Mnt. 61, 387

P.2d 312; or one who contracts to furnish a product or

service to another, Grand Rapids Gavel Co. v. State

Dept. of Treas., 14 Mch. App. 677,166 N.W2d 53. Al so,

a "contractor" is ordinarily understood to be the person

who undertakes to supply |labor and materials for specific

i nprovenents under a contract with an owner or principal.

Moor head v. Grassle, 254 Mnn. 103, 93 N.W2d 678.

In the Montgonery Wodwor ks case, the taxpayer custom built

cabi nets and woodwork according to specific plans. Upon conpl etion
of the cabinets and woodwork at its shop, the taxpayer delivered
the products to the job site for installation. The installation
was performed by either the taxpayer or a general contractor. |If
the general contractor did the installation work, the taxpayer
woul d assi st and supervise to insure that the work confornmed to the

particul ar specifications of the job.
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The Revenue Departnent entered an assessnent against the

t axpayer, arguing that tax was due on the full sales price of the
cabi nets and woodwor k which the taxpayer did not actually install.
The taxpayer argued that under subsection (a)(10), tax was due
only on the cost of the materials used to nmake the wood products.

The Court of G vil Appeals ruled for the taxpayer.

As in the Head decision, the Court found that the taxpayer net

the three requirenents necessary for the application of subsection

(a)(10). The taxpayer was a "contractor", the raw materials were

"building material s", and said nmaterials were sufficiently attached
so as to becone a part of real estate.

For purposes of the present case, it is inportant to note that
in determning that the taxpayer was a "contractor", the Court held
that it was not necessary that the product actually be installed by
the taxpayer, especially in that the taxpayer supervised in the
installation process. The Court stated as foll ows:

However, in these instances the installation of the
cabinets is supervised by the taxpayer to assure that the
cabinets are properly installed in order to conformto
the particular location and building needs which the
specifications required. Therefore the failure of the
taxpayer to actually install the cabinets after they have
been fabricated does not prevent the taxpayer from being
a contractor within the nmeaning of §40-23-1(a)(10).
Especially is this so where taxpayer supervises the
installation of the cabinets to assure conformance with
the plans and specifications to which the cabinets were
built.

W find that nowhere in §40-23-1(a)(10) is there a
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requi renent that the taxpayer install the building
materials before a retail sale can occur. The cases
cited by the Departnent were decided upon the facts in
each instance and we view the present case in |light of
its particular facts. W hold that the facts in the
instant case bring it within the purview of §40-23-
1(a) (10).

From a review of the Head and Mont gonery Wodwork cases, it is

clear that the facts in the present case are simlar in substance
so as to support a finding in favor of the Taxpayer.

The materials used to construct the Ccta-Structure conponents
were clearly "building materials" within the scope of subsection
(a) (10). As to whether the Taxpayer in the instant case was a

"contractor", the Montgonmery Wodworks case is directly on point.

In both cases the building materials were used to build or
construct a product that was installed by another party. As in

Mont gonery Wbodwor ks, the present Taxpayer assisted or supervised

in the erection or installation process. 1In the earlier case, the
Court of CGvil Appeals made it clear that failure to actually
install the product does not exclude the applicability of
subsection (a)(10). Finally, it is clear that the Octa-Structure
conponents were attached to and becane a pernmanent part of rea
est at e. In summary, the three criteria necessary for the
applicability of the "building material s" provision of subsection
(a)(10) are clearly present in the instant case.

The Revenue Departnent argues against the applicability of

both the Head and WMontgonery Wodwor ks cases. The Depart nent
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attenpts to distinguish the Head case by pointing out that the

taxpayer in that case actually installed the nmaterials, whereas the
present Taxpayer did not. Wile the factual distinction is

present, as stated above the Montgonery Wodwor ks hol di ng nade t he

distinction irrelevant by finding that actual erection or
installation by the contractor or builder is not a prerequisite,
especially if the contractor assists in supervising the erection
pr ocess.

The Departnent also denies the applicability of Mntgonery
Whodwor ks by contending that the conponents presently in issue are
"standard"” units, whereas the earlier case involved "custombuilt"”
cabi nets and woodwor k. However, assum ng arguendo that there is a
| egal distinction between "standard" and "custom built" products
for purposes of applying subsection (a)(10), the facts of the case
do not support the Departnent's argunent.

Wile it is true that the basic conponent dinensions are
generally a standard size, each Ccta-Structure unit is specia
ordered and the individual conponents nust be custom built to
conply with each specific order. The evidence shows that
conponents for over five hundred differently designed structures
have been built by the Taxpayer. Because of the specialized nature
of each unit, the Taxpayer as a rule does not construct the
conponents until an order has been submtted. Further, if a
conpl eted conponent is not used, it generally cannot be used in a

subsequent structure w thout substantial nodification. dearly the
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conponents are sufficiently custombuilt for a particular job so as

to fit wthin the holding of the Mntgonery Wodwor ks case.

Havi ng determ ned that the "building material s" provision of
subsection (a)(10) is applicable, a discussion of the "nodul ar
bui I di ng" provision is rendered unnecessary.

Based on the above findings and conclusions, it is hereby
determned that the Taxpayer is liable for sales tax on the
transactions in issue based on its cost of the materials used to
construct the Ccta-Structure conponents. Accordingly, the Revenue
Departnment is hereby directed to nake the prelimnary assessnents

final show ng no tax due.

Done this the 8th day of COctober, 1985.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



