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ORDER

This matter concerns four contested inconme tax prelimnary
assessnents entered agai nst the Taxpayers by the Revenue Depart -
ment . Two of the assessnents, for the cal endar years 1980 and
1981, are entered jointly against Janmes D. and Lena Ham|ton. The
remai ning two assessnents, for the calendar years 1982 and 1983,
are against Janes D. Ham lton, individually. M. Hamlton wll
hereinafter be referred to as the Taxpayer. A hearing was
conducted by the Adm nistrative Law D vision on July 18, 1985. The
parties were represented at the hearing by attorney Jeffrey W
Crabtree, for the Taxpayer, and assistant counsel Mark Giffin, for
the Departnent. Based on the evidence submtted by the parties at
said hearing, the follow ng findings of fact and concl usi ons of |aw
are hereby nade and entered.

FI NDI NGS OF FACT

The Taxpayer was born in Mntgonery County, Al abama in 1942.
The Taxpayer noved to Mam, Florida in 1949 and resided there,
except for a period of service in the mlitary, until the md

1970's. The Taxpayer was married in 1966 to his present wife, Lena



Ham [ ton. The coupl e have four children.

In 1974 or early 1975, the Taxpayer's wife and chil dren noved
to Atnore, Al abama. The Taxpayer followed shortly thereafter and
resided in Al abanma for approxinmately one year. There is no dispute
that the Taxpayer was dom ciled in Al abama during that period.

I n Septenber, 1975, the Taxpayer accepted enpl oynent overseas.
From Septenber, 1975 until 1979, the Taxpayer worked in |Indonesia,
Algeria, Irag and Ml aysi a. The Taxpayer obtained permanent
residence status in both Algeria and Iraqg while working in those
countries.

In 1979, the Taxpayer accepted a job in Saudi Arabia and has
worked there since that tine. The Taxpayer has a pernmanent
residence visa in Saudi Arabia, and for purposes of federal incone
taxation, the United States governnent recognizes the Taxpayer's
status as a permanent resident of Saudi Arabia.

The Taxpayer's wfe and children have resided in Atnore,
Al abama in a house owned jointly by the Taxpayer and his w fe at
all times since 1976. The Taxpayer testified that since 1979 he
has returned to the United States for two week visits every four to
six nonths. During said visits, the Taxpayer resides with both his
nother in Florida and his wife and children in Atnore. The
Taxpayer has an Al abanma drivers |license, and al so a bank account in
Al abarma in which he deposits approximately $2,000.00 a nonth for

t he support of his famly in Atnore.
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For the years 1976 through 1980, the Taxpayer and his wfe

filed joint Incone tax returns in Al abama. The Taxpayer testified
that he filed said returns because he had not yet been granted
per manent residence status in Saudi Arabia by the Internal Revenue
Service, and thus, still considered hinself a resident of the
United States, and Al abanma. The Taxpayer stopped filing Al abanma
returns when he gained IRS recognition as a permanent resident of
Saudi Arabi a.

The Taxpayer testified that he intends to work in Saudi Arabia
until he becones vested in the Saudi Arabian Retirenment System
(Saudi Social Security), which requires a mninmum of ten years
conti nuous enploynent. The Taxpayer presently has been working six
years in Saudi Arabia. Further, the Taxpayer expressed that upon
retirenent, he intends to reside in Florida where he presently owns
property.

CONCLUSI ONS OF LAW

The determ native issue in this case is whether the Taxpayer
was domciled in Alabama during the years in question within the
scope of Code of Al abama 1975, §40-18-2(7). Under that section
"[E]very natural person domciled in the State of Al abam" is
subjected to liability for the Al abama i ncone tax.

The | aw on the question of domcile has been well-settled by

Al abama' s appellate courts. |In Wetstone v. State, Departnment of

Revenue, 434 So.2d 796 (1983) the Al abana Court of Cvil Appeals



stated as foll ows:

Qur Al abama Suprenme Court concisely stated the rel evant
Al abama law in the question of domcile in Jacobs v.
Ryal s, 401 So.2d 776 (Ala. 1981). Domcile once acquired
is presuned to exist until a new one has been acquired.
Jacobs v. Ryals, supra; State ex rel. Rabren v. Baxter

46 Al a. App. 134, 239 So.2d 206 (1970). In order to
di spl ace the former, original domcile by acquisition of
a new domcile, actual residence and intent to remain at
the new domcile must both concur. Jacobs v. Ryals

supra; 8 Ala.Digest, Domcile, Key No. 4(2). A change of
domcile cannot be inferred from absence, tenporary or
due to enploynent, where there is an intent to return

Jacobs v. Ryals, supra; WIkerson v. Lee, 236 Al a. 104,
181 So. 296 (1938). The intent to return is usually of
controlling inportance. Jacobs v. Ryals, supra; Hlley
v. Hlley, 275 Ala. 617, 157 So.2d 215 (1963).

One who asserts a change of domcile has the burden of

establishing it, and where the facts are conflicting, the

presunption is strongly in favor of an original, or

fornmer domcile, as against a newy acquired one. Jacobs

v. Ryals, supra; State ex rel. Rabren v, Baxter, supra.

Succinctly stated, the facts in the Wetstone case were as
follows: The taxpayers (husband and wife) noved from Al abama to
Nigeria in 1975. The couple's three children remained in school in
Al abama, and resided in a house owned by the taxpayers. The couple
mai nt ai ned an Al abama bank account, and the w fe naintained her
Al abarma drivers license. Finally, the couple purchased property in
Florida in 1978 with the intention of residing there permanently
upon the husband's retirenment. The taxpayers disputed the Revenue
Departnent's finding that they were domciled in Al abama for the
years 1976 and 1977.

The Court found that the taxpayers failed to overcone the

presunption that Al abama renmained as their domcile, citing the
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t axpayers' continued ties to the State. Al so, the taxpayers failed
to establish an intention to remain permanently in N geria because,
by their own adm ssions, they intended to abandon N geria as their
home at sone future date.

The facts in the present case are in substance very close to the
Wiet stone facts. To an even greater extent than in Wetstone, the
Taxpayer in the present case maintained strong ties with Al abama
during the period In question. For exanple, the Taxpayer's wfe
and children lived in Al abama, the Taxpayer retained his Al abama
drivers license, and the Taxpayer deposited sone $2,000.00 per
month in a bank account maintained by him in the State. I n
addition, the evidence is undisputed that the Taxpayer intended to
| eave Saudi Arabia upon retirenment and thereafter reside in
Fl ori da.

Based on the above facts, it must be found that the Taxpayer
failed to establish that he had abandoned Al abama as his domcile
in 1975. The Taxpayer further failed to establish Saudi Arabia as
his subsequent domcile in that by his own testinony he established
an intention to | eave that country permanently at sone future date.

Accordi ngly, based on the above findings and concl usions, the
Revenue Departnent is hereby directed to nake the prelimnary
assessnents final as entered, plus interest as required by |aw.

Done this 17th day of Septenber, 1985.
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Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



