STATE OF ALABANA § STATE OF ALABANA
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Taxpayer. §
ORDER

This matter involves two disputed prelimnary assessnents of
State and Cherokee County sales tax entered by the Departnent
agai nst the Taxpayer, Travis W "Tab" Chandler, for the period
Novenber 1, 1981 through June 26, 1983. A formal adm nistrative
hearing was held on May 15, 1986, at which the Taxpayer was present
and represented hinself. The Departnent was represented by the
Hon. Deborah Sanders. Based on the exhibits and testinony received
at the hearing, the follow ng findings of fact and concl usi ons of
| aw are hereby nade and entered.

FI NDI NGS OF FACT

During the period in issue, the Taxpayer operated a bait shop,
auction and restaurant, all under the sanme sales tax nunber. As
part of a routine audit of the Taxpayer's businesses, the
Department auditor requested all of +the Taxpayer's records
concerni ng sal es and purchases. The only records produced by the
Taxpayer was a cash di sbursenents journal showi ng bank deposits and
cash paid out to vendors. No vendors were |isted by nane. The

audi tor independently obtained the Taxpayer's inconme tax returns
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fromthe Taxpayer's accountant. Utilizing the cash disbursenents
journal and the Taxpayer's incone tax returns, the audit proceeded
as follows:

The cash di sbursenents journal was conplete only for the year
1982. Thus, for that year the auditor added the cash paid out to
vendors and the bank deposits as indicated in the journal to arrive
at the taxable neasure including sales tax. Sales tax was "backed
out" of the nmeasure by dividing the gross neasure by one hundred
five percent (105%, to arrive at the net taxable neasure.

The only information concerning the two nonths in 1981 covered
by the audit was the total year gross receipts figure reported by
t he Taxpayer on his incone tax return, Schedule C. One sixth (2/12)
of that figure was projected as the gross receipts for Novenber and
Decenber, 1981. The net taxable neasure was determ ned by again
"backing out" the sal es tax.

For the six months of 1983 included in the audit, the
Taxpayer's journal indicated only bank deposits fromthe restaurant
and auction. Those figures were used to determ ne gross receipts,
from which the taxable neasure was determ ned by renoval of the
sales tax. The applicable State and County tax rates were applied
to each year's taxable neasure to arrive at the tax due.

The Taxpayer argued that a portion of his sales were non-
t axabl e whol esal e transactions. The Taxpayer had not produced any
substantiating records of whol esal e sal es when requested to do so

by the Department auditor. The Taxpayer testified at the hearing
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that he had lost the verifying records and | ater |earned that they
had been destroyed in a warehouse fire. The Taxpayer offered no
addi tional records or other evidence to dispute the audit.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-23-9 requires all taxpayers to keep
proper and adequate records as may be necessary to determ ne the
proper anmount of tax due. |If a taxpayer fails to keep sufficient
records, then the tax due shall be assessed using the best
information available, and the taxpayer is wthout grounds to
object to the manner in which such liability is cal cul at ed.

In the present case, the Taxpayer failed to produce any
i nvoi ces, sales receipts or other records from which his total
sales could be determ ned. Thus, the Departnent auditor acted
correctly in reconstructing the Taxpayer's taxable receipts using
the best and only information available, the Taxpayer's
di sbursenents journal and inconme tax returns. The Taxpayer is
W thout grounds to now object to the accuracy of those

calculations. State v. T. R Mller MIl Co. , 130 So. 2d 185

State v. Levey, 29 So. 2d 129. Accordingly, in view of the

Taxpayer's failure to substantiate any wholesale sales, the
Departnent's audit nust be upheld as entered.

Based on the above, the Sales Tax Division is hereby directed
to make final the assessnments in issue as originally entered, with

appropriate interest.
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Done this 20th day of My, 1986.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



