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This case involves two disputed prelimnary assessnents entered
by the Departnent against the Taxpayer concerning State sal es tax
for the period April 1, 1983 through Decenber 31, 1984, and Gty of
Madi son sales tax for the period July 1, 1983 through Decenber 31,
1984. A formal hearing was conducted by the Adm nistrative Law
Di vi sion on Decenber 18, 1985. The parties were represented at
said hearing by attorneys E. Dw ght Fay, Jr., for the Taxpayer, and
assi stant counsel J. Wade Hope, for the Departnent. Based on the
evi dence submtted at the hearing, the follow ng findings of fact
and concl usions of |aw are hereby nade and entered.

FI NDI NGS OF FACT

The relevant facts are undi sputed. In Decenber, 1983, the
Taxpayer donated wire and cable to the Al abana Aviation and
Technical College in Ozark, Al abanma. The nerchandi se bad been
purchased by the Taxpayer at whol esale at a cost of $15,231.57. The
fair market value of the merchandise at the tine of donation was
$28,754.97, as indicated on the Taxpayer's federal inconme tax

return. It is undisputed that the Al abama Aviation and Techni cal



Col l ege is an exenpt educational institution within the purview of
Code of Al abama 1975, §40-23-4(a)(15).

The Revenue Departnent audited the Taxpayer for the period in
i ssue and set up the wire and cable donation as a taxable retai
sale in the amount of $15,231.57. The Departnent's position is that
the withdrawal of the materials, which had been previously
purchased at whol esale, from inventory was for the personal and
private use of the Taxpayer and thus was a taxable retail sale
under Code of Al abama 1975, §40-23-1(a)(10).

The Taxpayer argues that because the Technical College is a tax
exenpt entity, neither a sale nor a gift to the college should be
subject to sales tax. Al so, the Taxpayer contends that the
w thdrawal was not a retail sale under §40-23-1(a)(10) because the
material was not withdrawn for a personal and private use or
consunption, and al so, because there was a transfer of title to the
property, contrary to the subsection (a)(10) definition of a retail
sal e.

CONCLUSI ONS OF LAW

Prior to 1983, the "wi thdrawal for use" or "self-consum ng"
provi sion of §40-23-1(a)(10) read in pertinent part as foll ows:

(10) SALE AT RETAIL or RETAIL SALE.... The term
"sale at retail" or "retail sale"shall also nmean and
include the withdrawal, use or consunption of any
tangi bl e personal property by anyone who purchases
sane at whol esal e .

The purpose of the above provision was stated by the Court
of Civil Appeals in

State v. Kershaw Manufacturing Conpany, Inc., 372 So.2d 1325 (1979)




as foll ows:

The "self-consum ng" features of the statutes were
enacted to reach transactions which could not
ot herwi se be taxed because, although there Is a
withdrawal from inventory by the purchaser at
whol esale, there is no subsequent sale by him to
another. State v. Barnes, 45 Ala. App. 522 , 233
So.2d 83 (1970). In order for tax liability to
obtain In a particular "self consumng transaction "
there nust, of necessity, be a personal and private
use or consunption by the manufacturer. See e.q.
State v. Kershaw Mg. Co., 273 Ala. 215, 134 So. 2d

740 (1962).
The Provision has been cited as authority to tax a variety of
transactions, including the withdrawal of raw materials by a
manufacturer for use in fulfilling a personal obligation under a

construction contract, Al abama Precast Products, Inc. v. Boswell,
357 So.2d 985 (1978),

and the w thdrawal of carpet by & whol esale purchaser to fulfil
its obligations under a furnish

and install contract, Hone Tile and Equi pnent Conpany v. State, 352
So. 2d 236 (1978),

anong ot hers.
In 1983, the legislature anended the w thdrawal provision of

§40-23-1(a)(10) to read as follows, wth rel evant changes under-

l'ined:
(10) SALE AT RETAIL or RETAIL SALE...... The term "sal e
at retail"” or "retail sale" shall also nean and i ncl ude
the withdrawal, use or consunption of any tangible

personal property previously purchased at whol esal e, by
a person engaged in the business of selling at retai
tangi bl e personal property fromthe business or stock for
the personal and private use or consunption, w thout
transfer of title, in connection with the business or by
the person so w thdraw ng, using or consum ng the sane,
except property which has been previously w thdrawn from
t he business or stock and so used or consunmed and with
respect to which property tax has been paid because of
such previous w thdrawal, use or consunption, and except
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property which enters into and becones an ingredient or
conmponent part of tangi ble personal property or products
manuf actured, fabricated or conpounded for sale or for
use in the performance of a contract for inprovenents or
additions to real estate situated outside the state of
Al abama; and such whol esal e purchaser shall report and
pay the taxes thereon. (enphasis added)

The appellate courts in Al abama have issued four opinions
concerning the w thdrawal provision subsequent to passage of the
1983 anendnent. Set out belowis a brief discussion of those four
cases.

The first case to be decided was Ex parte Disco Al um num

Products Co., Inc. v. State, 455 So.2d 849 (1984). In that case,

the taxpayer purchased raw materials at whol esale and thereafter
w thdrew and used said materials to fabricate w ndows and doors
which it subsequently installed outside of Al abama pursuant to a
furnish and install contract. The period in issue was prior to the
effective date of the 1983 anendnent. The Revenue Departnent
argued that the pre-anmendnent statute should apply, and cited pre-
anendnent case law in support of its decision to tax the
W t hdr awal s. The Suprene Court recognized that prior case |aw
supported the Departnent, but nonetheless ruled against the
Departnent, holding that the 1983 anendnent was nerely decl aratory
of existing |law and therefore should be applied retroactively. By
application of the 1983 anendnent, the transactions were clearly
not taxable wunder the last portion of the anmended section

underlined above in that the transactions involved w t hdrawal s of
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property "for use in the performance of a contract for inprovenents
or additions to real estate situated outside the state of Al abama".

The next case to be decided was Wite v. Canpbell and

Associ ates, Inc., 473 So.2d 1071, which was decided by the Court of

Gvil Appeals on May 1, 1985, with certiorari denied by the Suprene
Court on August 23, 1985. In the Canpbell case, the issue was
whet her the withdrawal from inventory of rubberlining materials
that had been previously purchased at wholesale, and used to
rubberline pipes, etc. belonging to others and which were
subsequently returned to the owners for use or sale, was a taxable
wi t hdrawal under §40-23-1(a)(10). The Court held that the
wi t hdrawal and use constituted a retail sale as follows:

. . However, such acceptance does not prevent the
conclu5|on that the withdrawal and consunption of the
manuf actured rubber lining in the performance of a
personal contract (the lining, of another's property)
conmes within the definition of a "retail sale" as
provi ded by §40-23-1(a)(10). Unlike the situation in
Ex parte Disco Alum num Products Co., 455 So.2d 849
(Ala. 1984), the title to the materials consuned is
not transferred or sold. Wat Canpbell sells to its
custoners that give it objects to rubberline is not
a "manufactured" rubber lining. It sells its
capability to produce and apply the rubber |ining.

[4] The purpose of §40-23-1(a)(10) is to reach and
tax transactions which do not fall within the usual
definition of a retail sale. Qherw se there would
be no taxabl e event. Al abama Precast Products, |Inc.
v. Boswell, 357 So.26 985 (Ala.1978). The situation
at hand fits squarely wthin the criteria for a
t axabl e wi t hdrawal under §40-23-1(a)(10).

The Court of Civil Appeals again addressed the wthdrawal

provision in Mrrison Food Service of Alabama, Inc. v. State of
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Al abama, (hereinafter, Mrrison (1)), Gv. 4775 (July 24, 1985).

The Departnent entered assessnents agai nst Morrison based on the
wi t hdrawal by Mrrison of food fromits inventory for use in the
conpl etion of food service contracts. Mrrison was obligated to
furnish food for various hospitals, nursing hones and
fraternities, and also to provide supervisory personnel to nanage
the prograns. The Court recogni zed that because of the 1983 anend-
ment changes, and the resulting decision, that preanendnent case
| aw was not controlling. Rather, the Court relied on its recent

decision in Wiite v. Canpbell and Associates, Inc., supra. The two

cases were conpared as foll ows:

Instead, we turn to a case decided recently by
this court and subsequent to the passage of the
anendnent to section 40-23-1(a)(10) In this case,
Wi te, Comm ssioner v. Canpbell & Associates, Inc.
[Ms. May 1, 1985] (Ala. Cv. App. 1995), the
State sought to inpose a sales tax under the
wi t hdrawal provision, § 40-23-1(a)(10), Code 1975
(Supp. 1984), on materials used by Canpbell inits
rubberlining process. The State inposed the tax
on rubber lining materials that Canpbell w thdrew
frominventory to rubber |ine pipes that bel onged
to others. The State did not attenpt to tax
w t hdrawal s of rubber lining materials which were
used to rubber line pipes manufactured by Canpbell
and then sold. W stated that "the title to the
materials consumed is not transferred or sold.
VWhat Canpbell sells to its customers that give it
objects to rubberline is not a 'manufactured

rubber lining. It sells its capability to produce
and apply the rubber lining." Likew se, Mrrison
sells to its custoners its ability to purchase
|arge volunes of food at a discount and its
expertise in preparing tasteful neals for I|arge
groups of people. Title to Mrrison's raw
materials is not transferred or sold; rather it is
conmpounded under Morrison's supervision into neals
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and then served to 'its customer's patients or
menbers.

Morrison cannot argue that title was transferred
or sold after its raw materials were conpounded
into neals and then served to its custoner's
patients. In ARA Hospital Food Managenent, Inc. v.
State, supra, we stated "[the hospitals purchased
no tangible personal property; they purchased a
servi ce. As the trial court correctly found:
"Here, the contractor has undertaken the [hos-
pital's] responsibility to provide patient food
service and stands in the shoes of the [hospitals]
oo as the consuner of the food and not as a
seller of neals.™

The nost recent decision concerning the wthdrawal provision

is Ex parte: State of Al abama, Departnent of Revenue, Re: State v.

Morrison Cafeterias Cons. Inc. (hereinafter Morrison (2)), 19 AER

3413 (Aug. 30, 1985). In that case, the issue was whether food
w thdrawn from inventory by Mrrison and given to Mrrison
enpl oyees as partial wage paynents was a taxable w thdrawal under
§40-23-1(a)(10). The Suprene Court held for the Departnent, citing

the 1961 case State v. T. R Mller MIIl Conpany, 130 So.2d 185,

which held that a retail sale occurred when a | unber manufacturer
withdrew | ogs and other raw materials previously purchased at
whol esale to make necessary repairs and inprovenents to its
facility. The Court stated as foll ows:

We cannot distinguish T. R Mller MII Co. from
the present case. Mrrison purchases raw food at
whol esal e. This food is prepared and sold at
retail, at which time a sales tax is paid.

Morrison wi thdraws sonme portion of this food from
its inventory, however, and that portion is used
for Mrrison's own purposes, is not sold, and
therefore escapes taxation. The intention of the
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| egislature was to close this tax |oophole with
the "sel f-consum ng" provision.

Turning to the case at hand, the determ native issue concerns
the effect of the phrase set out below, which was added to the
wi t hdrawal provision by the 1983 anmendnent.

The terns "sale at retail” or "retail sale" shall also
mean and include the withdrawal, use or consunption .

for the personal and private use or consunption,
w thout transfer of title, Iin connection wth the
business or by the person so wthdraw ng, using or
consumng the sane . . . . (enphasis added)

None of the four post-anendnent cases di scussed above provide a
direct discussion as to the neaning and effect of the above
| anguage. Because of the added | anguage, a valid argunent coul d be
made that the provision is now limted to only those situations
where the whol esal e purchaser withdraws property and thereafter
personally consunmes it, such as a grocer taking food from the
grocery store shelf for personal consunption. Only in such
instances would there be no eventual transfer of title to the
property. Such an interpretation would sharply reduce the scope of
the withdrawal provision, and, contrary to the original intent of
the legislature, would result in no tax being paid on transactions
in which property Is purchased at whol esale and wi thdrawn for use
in satisfying a contract or obligation of the withdrawer, wth
title to the property being transferred to another party. The
eventual transfer of title would renove the transaction fromthe

subsection (a)(10) definition of retail sale.
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However, froma reading of the Murrison (1), Mrrison (2), and

Canpbel | cases, it appears that the appellate courts do not accept
that such a Iliteral interpretation should be applied to the
amendnent changes. In Canpbell, ownership (title) to the
rubberlining materials that were withdrawn and used by the taxpayer
was eventually transferred to the owners of the objects that had
been rubberlined by the taxpayer. However, the Court found that
for purposes of the wthdrawal provision, "the title to the
mat erials consuned is not transferred or sold". In Mrrison (1),
the taxpayer wi thdrew food and transferred it to its customer's
patients for consunption. Again, the Court held that for purposes
of determning the applicability of §40-23-2(a)(10), "title to
Morrison's raw materials is not transferred or sold". Finally, in
Morrison (2), the Court did not directly discuss the transfer of
title to the food in question, but did find that the w thdrawal and
transfer of the food by Murrison to fulfill its obligations to its
enpl oyees was a taxable w thdrawal .

Morrison wthdraws sonme portion of this food fromits

inventory, however, and that portion is wused for

Morrison's own purposes, is not sold, and therefore

escapes taxation. The intention of the |egislature was

to close this tax loophole with the "self-consum ng"

provi si on.

It is clear from the above cases that if property previously

purchased at wholesale is wthdrawn and used to fulfill an

obligation of the wthdrawer, then the appellate courts still

consider such a transaction to be a taxable withdrawal for use,
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notwi t hstandi ng that ownership or title to the wi thdrawn property
may be eventually transferred to another party. The taxable event
is the withdrawal and use or consunption by the taxpayer, and any
subsequent transfer of title beyond that taxable event is
i nconsequential for purposes of applying the withdrawal provision.
Such an interpretation preserves the original intention of the
| egislature to tax property that is purchased at whol esal e and not
resold, but rather, is used by the whol esal e purchaser.

However, the instant case presents a factual situation that has
not yet been addressed in Al abama. Unlike the typical w thdrawal
provi sion cases di scussed above, in which the subject property is
wi t hdrawn and subsequently used by the withdrawing party to ful fill
a contract or obligation, in the case in issue the Taxpayer
w thdrew the wire and cable and, w thout obligation, donated it to
the Technical College. That is, there was no interveni ng persona
and private use by the Taxpayer between the w thdrawal of the
materials and the subsequent transfer of title to the Technica
Col | ege. The donation satisfied no legal obligation of the
Taxpayer. Accordingly, because title to the wire and cable was
transferred, with no "personal and private use or consunption" by
t he Taxpayer, the wi thdrawal and donation of the wre and cabl e by
the Taxpayer was not a taxable event under §40-23-1(a)(10), as
anmended.

It is, recognized that the above holding results in the subject
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property escaping taxation, a result that the w thdrawal provision
was originally intended to prevent. However, the intent of the
Legi sl ature can only be determ ned fromthe plain | anguage of the

statute, Brundidge MIling Co. v. State, 288 So.2d 475 (1969);

Boswel|l v. South Central Bell Tel ephone, 301 So.2d 65 (1974), and

the amended w thdrawal statute provisions that there nust be a
personal and private use, without (prior to) transfer of title.
From a review of the cases discussed above, it is clear that the
appel l ate courts have continued to apply the w thdrawal provision
to situations where the wthdrawing party uses the property to
fulfill an obligation or contract, unless the use concerns an

i nprovenent to property outside of the State, as in Disco. The

withdrawal and use is the taxable event, and any subsequent
transfer of title is of no consequence. However, if there is no
personal and private use or consunption by the withdrawer prior to
transfer of title, then under the plain wording of the statute, as
anended, the transaction is not taxable. In the present case,
there was no such use or consunption. Thus, there was no retai
sal e under subsection (a) (10)

Notw t hstandi ng the finding for the Taxpayer, for the record it
should be noted that the basis used by the Departnent in
calculating the proposed liability, i.e. the Taxpayer's whol esal e
cost of the materials, was inproper. Under §40-23-1(a)(6), the

taxabl e nmeasure of property that is withdrawmm for use is "the
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reasonabl e and fair market value" of the property at the tinme of
wi t hdr awal . In the present case, the fair market value of the
materials when donated was $28,754.97, as indicated by the
Taxpayer's inconme tax return. Thus, if the transaction had been
subject to the wthdrawal provision, the proper taxable neasure
woul d have been $28, 754. 97, not $15, 231. 57.

Based on the above, it is hereby determ ned that the assess-
ments in issue should be reduced to zero and thereafter made
final by the Departnent.

Done this 27th day of January, 1986.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



