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This matter involves a total of six disputed prelimnary
assessnents; three use tax assessnents for the period July 1, 1982
t hrough Decenber 31, 1982 against Triple S Enterprises/Obiter
Fam |y Arcades, a partnership, et al. and three sales tax
assessnents for the period July 1, 1982 through June 30, 1984
against Obiter Famly Arcades, a partnership, et al. A hearing
was conducted by the Admnistrative Law Division on January 8,
1986. M. Marion W Smth was present and represented the
Taxpayers. The Revenue Departnent was represented by assistant

counsel Adol ph Dean. Based on the evidence taken at said hearing,



the follow ng findings of fact and conclusions of |aw are hereby
made and ent er ed.

FI NDI NGS OF FACT

The relevant facts are undisputed: The Taxpayer, Triple S
Enterprises, purchased twenty-ei ght (28) coin-operated arcade video
machi nes from Rowe International, Inc. of Nashville, Tennessee
during the period July 1, 1982 through Decenber 31, 1982. Said
machi nes were purchased in Tennessee and thereafter transported to
t he Taxpayer's business location in Athens, Al abama, where they
were placed In operation by the Taxpayer. In purchasing the
machi nes, the Taxpayer used its Al abama sales tax license. Thus,
no Tennessee sal es tax was paid. The Revenue Departnment audited the
Taxpayer and obtai ned copies of the sales orders and invoices from
Rowe International relative to said machines. Based an those
records, the Revenue Departnent conputed the Taxpayer's use tax
liability and thereafter entered the three use tax prelimnary
assessnents in issue.

During the period July 1, 1982 through June 30, 1984, the
Taxpayer, Obiter Famly Arcades, operated an arcade business in
At hens, Alabama in which the twenty-eight nachines referred to
above, and ot her coi n-operated video machi nes, were used. Pursuant
to audit, the Departnent found that the gross proceeds derived from
sai d arcade machi nes had not been reported by the Taxpayer. Sales
tax returns were filed by the Taxpayer for the period in question

indicating no tax due. The Taxpayer, which discontinued business
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on June 30, 1984, argues that it had not been infornmed that sales

tax was due on the gross proceeds derived fromits video business.

The Taxpayer's records were insufficient to allow the Departnment
to properly calculate the gross proceeds derived by the Taxpayer
fromits video business during the period in issue. However, the
Department did obtain certain bank deposit and cash di sbursenent
records of both Triple S Enterprises and Orbiter Fam |y Arcades
from the Taxpayers' accountant. Said records were used by the
accountant to conpute the Taxpayers' partnership returns for the
rel evant periods. Based on the bank deposit and cash di sbursenent
records, the Departnent determ ned the gross proceeds derived from
t he Taxpayers' arcade busi ness, and based thereon entered the sales
tax assessnments in |ssue.

CONCLUSI ONS OF LAW

Under the Al abama use tax, Code of Al abama 1975, §40-23-60, et
seq., the taxable event is the use, storage or consunption in
Al abama of property purchased at retail outside of the State

Par anount - R chards Theatres v. State, 39 So.2d 380; State v. Smth

55 So.2d 130. A retail sale for purposes of the use tax is defined
at Code of Al abama 1975, §40-23-60(5) as "all sales of tangible
personal property except those defined above as whol esal e". A
whol esal e sale for use tax purposes is defined by Code of Al abana

1975, §40-23-60(4) as follows:
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WHOLESALE SALE OR SALE AT WHOLESALE.

Anyone of the follow ng:

a. a sale of tangible personal property by wholesaler to
licensed retail nerchants, |jobbers, dealers or other
whol esal ers for resale and does not include a sale by
whol esalers to wusers or consuners, not for resale.
(Enmphasi s added)

In the present case, the Taxpayer purchased the video nmachines in
Tennessee by using its Al abama sales tax |icense nunber. Thus, no
Tennessee sales tax was charged. However, the machines were not
pur chased at whol esal e for purposes of the Al abama use tax In that
they were not purchased by the Taxpayer for resale. The | ast
phrase of 8§40-23-60(4) set out above is clear that a sale by a
whol esaler to a user, not for resale, it not a whol esale sale, and
consequent|ly, under 8§40-23-60(5), Is a retail sale for use tax
pur poses. Thus, the purchases of the video machines by the
Taxpayer, not for resale, were retail transactions and accordingly,
use tax is due on the subsequent use of said nmachines in Al abana.

Concerning the sales tax assessnents, the Taxpayers' argunent
is that it was not aware that the video gross proceeds were subject
to tax. However, Code of Al abama 1975, §40-23-2(2) clearly
provides that the tax is levied on places of amusenent or
entertai nment, and "anusenent devices".

In addition, Code of Al abama 11475, §40-23-9 requires all
taxpayers to keep proper and adequate records as may be necessary
to determ ne the proper anount of tax due. |If a taxpayer fails to

keep sufficient records, then the tax due shall be assessed using
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the best information obtainable, and the taxpayer cannot object as
to the manner in which such liability is calculated. In the
present case, the Taxpayer failed to keep proper records from which
its total gross proceeds from the video business could be
determned. As a consequence, the Departnent used the only
avail able records, the Taxpayers' bank statenments and cash
di sbursenment records, to determne the tax due. The Taxpayer
cannot now object to the accuracy of those calculations. State v.

T. R Mller MIl Co., 130 So.2d 185; State v. Levey, 29 So.2d

129.

Based on the above, it is hereby determned that the
assessnments in issue are correct and due to be nade final by the
Department as entered, with interest conputed as required by |aw

Done this the 13th day of January, 1986.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



