STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMVENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. L. 85-167
A-1 BONDI NG COMPANY OF §
MONTGOVERY, | NC.
810 East Jefferson Street §
Mont gonery, AL 36104,
§
Taxpayer .
ORDER

This case involves a disputed prelimnary assessnent of
license tax for bondsnen (Code of Al abama 1975, §40-12-64) issued
agai nst A-1 Bondi ng Conpany of Montgonery, Inc., a corporation
(Taxpayer), for the period October 1, 1982 through Septenber 30,
1985. A hearing was held in the matter on June 16, 1986. The
parties were represented at the hearing by the Honorable Frank L
Thi enonge, for the Taxpayer, and the Honorable Mark D. Giffin, for
t he Revenue Departnent. A post-hearing brief was filed on behal f
of the Taxpayer by the Honorable Alvin Prestwood. Based on the
evi dence submtted at the hearing, and in consideration of the
argunents and authorities presented by the parties, the follow ng
findings of fact and conclusions of |aw are hereby nade and
ent er ed.

FI NDI NGS OF FACT

The relevant facts are undi sput ed. The Taxpayer is in the
bail bonding business and has an office located in Mntgonery
County. It has no offices, does no advertising and has no

personnel located in Elnore County. During the period in question,
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t he Taxpayer was properly bonded as required under the provisions
of Code of Al abama 1975, §15-13-22. That section requires every
bondsman to have a $25, 000. 00 ($10, 000.00 in Mntgomery and Cul | man
Counties) bond in every county in which it does business. The
Taxpayer was also properly licensed in Mntgonmery County as
requi red under the section in dispute, Code of Al abama 1975, §40-
12-64. The only issue presented for review is whether the Taxpayer
was "in the business of making bonds and charging for sanme" in
El nrore county so as to be liable for the §40-12-64 license tax in
t hat county.

The testinony in the case indicates that on several occasions
during the audit period, the Taxpayer executed a bail bond for the
purpose of gaining the release of a person incarcerated in an
El nore County jail. In those instances, the individual seeking the
bond made application and paid for the bond at the Taxpayer's
office in Mntgonmery County. Surety for the bond was then
certified by the Montgonery County Sheriff, after which the bond
was delivered by an agent of the Taxpayer to the appropriate
officer at the Elnore County jail. Upon acceptance of the bond by
the Elnore County official, the prisoner was released into the
Taxpayer's custody and escorted to the Taxpayer's office in
Mont gonery, where he was phot ographed and further paperwork was
conpl et ed.

CONCLUSI ONS OF LAW
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As stated, the issue is whether the Taxpayer was "engaged in

t he busi ness of maki ng bonds and charging for the sane"

in El nore

County during the assessnment period wthin the purview of §40-12-

64. That section reads as foll ows:

Each person engaged in the business of nmaking bonds and
charging for the sane, except guaranty conpanies or

corporations otherw se specifically |icensed, shal

pay

a license tax of $100.00 per annum The paynent of the
license tax required by this section. shall authorize the
doi ng of business only in the town, city or county where
paid. No person engaged in the business of maki ng bonds
and charging for the sanme shall be exenpt from paying

said |license tax.

Section 15-13-22 provides that every bond bail sman

must have

a bond with corporate surety in the anmount of $25,000.00

($10,000.00 in Cull man and Montgonery counties) in each county in

which it does business. Subsections (c) and (d) of §15-13-22 read

as foll ows:

(c) Every person engaged in the business of naking

bai |

bonds and <charging therefor, except corporations
qualified to do a bonding business in this state, shal

be required, in addition to all other requirenments of
this section, to furnish a bond with corporate surety in
t he anpbunt of $25,000 ($10,000 in Cull man County) to be
approved by the probate judge of each county in which
such person engages in such business, conditioned to

guarantee the paynent of all suns of noney that

may

becone due the state or any political subdivision thereof
by virtue of any judgnment absol ute bei ng rendered agai nst

such person on a forfeiture of bail

(b)Only one such bond set forth in subsection (c) of

this

section shall be required in each county where such
person does business, and the liability of the surety

conpany executing a bond under this section shal

not

exceed the face anpbunt of such surety bond; provided,
however, that the bond may be cancelled as to any future
liability at any tinme by the surety giving thirty days
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written notice of such cancellation to the probate judge
of the county in which the bond is filed.

The parties are in agreenent that the | anguage, and therefore
the intent, of §40-12-64 is unclear. Evidence of that fact is that
a large portion of the adm nistrative hearing was taken up by the
parties presenting conjecture as to the neaning of the statute, not
only as to what constitutes "doi ng business" within the framework
of the statute, but also as to the neaning of the phrase "otherw se
specifically licensed" as it relates to guaranty conpanies and
corporations. In such cases of doubtful |egislative intent, the
statute nust be construed in favor of the taxpayer and agai nst the

taxing authority. State v. Geen, 371 So.2d 929; Wllianms v. Cty

of Dadeville, 46 So.2d 427; State v. Dr. Pepper Bottling Conpany,

155 So. 94. In addition, licensing statutes in general nust be
strictly construed agai nst the Departnent, and their scope should

not be enlarged by inplication. State v. Green, supra, State v.

Deep Sea Foods, Inc., 477 So.2d 419; M sener Marine Construction.,

Inc. v. Eagerton, 423 So.2d 161

The Taxpayer's principle argunent is that the tax is due on
"t he busi ness of naking bonds and charging for the sanme", and that
the Taxpayer is not liable for said tax in El nore County because it
i ssues bonds and receives paynent for them only in Mntgonery
County. VWhile that argument is not absolutely convincing,
especially in light of the fact that the bonds are used for the

rel ease of persons incarcerated in Elnore County, because of the
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unsure intent of the statute, and in |light of the above rul es of
construction, it nust be found under the particular facts of the
case that the Taxpayer is not in the business of 'naking bonds and
charging for the same" in Elnore County, and is therefore not
subject to the §40-12-64 licensing provision in that county. It
woul d be harsh and inpractical, and probably not the intention of
the legislature, to require a bail bonding conpany to be |icensed
under §40-12-64 and also have a surety bond under §15-13-22 in
every county in which one of its bonds is presented as bail, even
t hough the business has no offices in the county and does not
regularly operate in said county.

Further, it is doubtful that the nere delivery of a certified
bail bond by the Taxpayer into Elnore County, wthout other
activity or presence within the county, would create a sufficient
m ni nrum cont act between the Taxpayer and said county so as to all ow
the county to |l evy a tax against the Taxpayer. Such |ack of nexus
woul d viol ate the due process clauses of both the United States and
Al abama Constitutions. The commerce clause would not be viol ated
because it relates only to interstate transacti ons. For cases on

nexus, see generally National Bellas Hess, Inc. v. Illinois Revenue

Departnent, 87 S.C. 89; Scripto, Inc. v. Carson, 80 S. C. 619;

MIller Brothers Conpany v. State of Maryland, 74 S.C. 535; and

Felt & Tarrent Conpany v. @Gllagher, 59 S.Ct. 376. Further, the

Al abama Supreme Court, in State v. West Point Wol esale Gocery
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Conpany, 223 So.2d 269, has set out that the solicitation of orders
and the subsequent delivery of the product into a jurisdiction,
wi t hout other activity, does not create a sufficient connection
so as to allow taxation.
Based on the above, the Revenue Departnent is hereby directed
to reduce and make final the assessnent in issue show ng no tax

due.

Done this 28th day of August, 1986.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



