STATE OF ALABANA § STATE OF ALABANMA
DEPARTNVENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. INC. 85-178
NANCY M PARKER TRUST §
No. 21-3239-02
c/o Merchants National Bank, §
as Executor/ Trustee
P.O. Drawer 2527 §
Mobil e, AL 36622,
§
Taxpayer.
ORDER

This case involves a prelimnary assessnment of incone tax
entered by the Revenue Departnent agai nst Nancy M Parker Trust No
21-3239-02 (Taxpayer) for the fiscal year ending 3/31/84. A fornal
heari ng was conducted by the Adm nistrative Law Division on Apri
10, 1986. Representing the parties at said hearing were attorney
F. M Keeling, for the Taxpayer, and assistant counsel Adol ph Dean.
for the Departnent. Based on the evidence of the case, and in
consideration of the argunments and authorities submtted by the
parties, the follow ng findings of fact and concl usions of |aw are
her eby made and
ent er ed.

FI NDI NGS OF FACT

The rel evant facts of the case are undi sputed. and, as stated by

t he Taxpayer in TAXPAYERS RESPONSE TO NOTI CE OF HEARING are as

foll ows:

Statenent of Facts - The Taxpayer in the proceeding
Nancy M Parker Trust, No. 21-3239-02, was forned on
August 10, 1971 by M P. MLean of the State of New York,
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as the Settlor, and The Merchants National Bank of
Mobile. Al abama (now known as "First Al abama Bank"), as
the Trustee. The Beneficiary of the Trust was Nancy
McLean Parker. who is M. MLean's ol dest daughter. At
the time the trust was established, the Beneficiary was
a resident of the State of Al abanma. In the Spring of
1979, the Beneficiary's husband accepted a position in
New Jersey, and the Beneficiary and her husband noved to
New Jersey. The trust agreenment provides that the net
incone of the Trust was to be distributed currently to
the Beneficiary thereof and that one-third of the Trust
principal was to be distributed to the Beneficiary when
she attained the age of thirty-five, one-half of the
remai ning Trust principal was to be distributed to the
Beneficiary when she attained the age of forty-five and
that all of the remaining principal of the Trust was to
be distributed to the Beneficiary at the tinme she
attained the age of fifty-five. The Trust is irrevocable
and the Settlor of the Trust relinquished all rights,
powers and privil eges of whatsoever kind in connection
wth the admnistration of the Trust and the principal
and incone thereof. The Trust was funded primarily with
RIR stock and the RIR stock was held in trust from 1971
until the time it was sold in 1984. The only transaction
in question in this proceeding concerns the gain
generated by the sale of the RIR stock by the Trustee
during the fiscal year ending March 31, 1984 . As a
result of the sale of the RIR stock, approximtely
$832,584 of gain was generated. The State of A abama has
issued an assessnent agai nst the  Taxpayer of
approxi mately $41,514 plus interest.

At the admnistrative hearing, M. Peter Sherman, Trust officer
with the Trustee, First Al abama Bank, testified that in 1981, the
stock certificates in issue were delivered outside of the State and
hel d continuously thereafter by the Depository Trust Conpany in New
York City. The sale of the stock was directed by the Trustee and
was effected on the New York Stock Exchange. with the proceeds of
the sale being transmtted to the Trustee in Alabama for

rei nvestnent. None of the present trust investnents are in A abama
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based securities, nor are the security certificates physically
| ocated wthin the State.

CONCLUSI ONS OF LAW

The inconme tax liability of trusts is governed in Al abama by
Code of Al abama 1975, §40-18-25. Subsection (a) thereof sets out
four types of inconme that are subject to taxation. The third and
fourth categories are pertinent in the present case.

(3) Incone held for future distribution under the
terms of a will or trust; and

(4) Incone which is to be distributed to the beneficiary
periodically, whether or not at regular intervals.

Subsection (a)(3) incone is controlled by §40--18-25(c) and is
inposed on the trust, to be paid by the fiduciary. Subsection
(a)(4) incone is controlled by §40-18-25(d) and is taxed agai nst
the trust beneficiary. Al though subsections (a)(3) and (a)(4) are
simlar in substance and to sone extent overlapping in scope, the
parties agree that the incone in question cones under subsection
(a)(3). As stated, such incone is governed by §40-18-28(c), which
states in pertinent part as foll ows:
and in such cases the estate or trust created by a
person not a resident and an estate of a person not a
resident shall be subject to tax only to the extent to
whi ch individuals other than residents are |iable under
subdi vi sion (3) of 540-18-14.
The effect of the above section is that a trust created by a

non-resident is taxed in the sane nmanner as a non-resident

i ndi vidual, regardless of the domcile of the trust or trustee.



4
The section nmakes reference to the liability of non-residents under
Code of Al abama 1975, §40-18-14(3). That section provides a broad,
all-inclusive definition of "gross incone" to include all incone
recei ved by both residents and non-residents. Nonethel ess, §40-18-
25(c) is clear that a trust created by a non-resident "shall be
subject to tax only to the extent to which individuals other than
residents are liable ...."

The taxation of non-residents is governed by Code of Al abama
1975, §40-18-2(6), which levies a tax on "[E]very non-resident
i ndi vi dual receiving taxable incone fromproperty owned or busi ness
transacted in Al abama". Al abama I nconme Tax Reg. 810-3-14-.05
relates to the gross income of non-residents and provides in
subsection (4)(b) as foll ows:

(b) The gain or profit of a nonresident from the sale,
exchange or other disposition of intangible persona
property. including stocks, bonds and other securities,
ordinarily is not taxable and should not be included in
gross incone, except to the extent that such intangible
personal property has acquired a business situs in this
St at e.

The trust in question, although physically |ocated in Al abang,
is by operation of |aw under §40-18-25(c) taxable in Al abama as a
non-resident. Thus, for the trust incone derived fromthe sale of
the R J. Reynolds stock to be taxable in the State. it nust have
acquired a business situs in the State as set out by Reg. 810-3-14-
. 05(4) (b).

Al abama statutory |aw does not address the question of the
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busi ness situs of intangible personal property. Also, no Al abama
case has effectively addressed the issue. Consequently, genera
comon law principles and the case law from other jurisdictions
nmust be | ooked to for guidance.
Bl ack's Law Dictionary, Revised Fourth Edition, defines "business
situs" as follows:

A situs acquired for tax purposes by one who has carried
on a business in the state nore or |less permanent in its
nature. Endicott, Johnson & Co. v. Miltnomah County, 96
. 679, 190 P. 1109, 1111. A situs arising when notes,
nortgages, tax sale certificates and the |i ke are brought
into the state for sonething nore than a tenporary
pur pose, and are devoted to sone business use there and
t hus becone incorporated with the property of the state
for revenue purposes. Lockwood v. Bl odgett, 106 Conn. 52
5, 138 A 520, 525 . A situs arising where possession and
control of property right has been localized in sone
i ndependent business or investnent away from owner's
domcile so that its substantial use and value primarily
attach to and becone an asset of the outside business.

State v. Atlantic Gl Producing Co., 174 Ckl. 61. 49
P.2d 534, 538.

The el ements and nature of the "business situs" doctrine as it
relates to intangible property is discussed at length at 71
Am Jur.2d S§671. 672. 673 and 674. |In addition, a nunber of cases
cited in brief by the Taxpayer offer a clear understandi ng of the

concept. Tennessee Coal, Iron and R Co., v. State. 193 So. 143

(1940): Al abama Textile Products Corp. v. State, 83 So.2d 42

(1955): Kentucky Departnent of Revenue v. Bomar, 486 S.W2d 532

(1972): and John C. Hunpage v. Robards, 625 P.2d 469 (1981), anong

ot her s.

Succinctly stated, the above authorities provide that for
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i ntangi bl e property to acquire a business situs in a jurisdiction
other than the domcile of the owner, the intangible asset nust
have sone substantial and integral connections with |ocal business
activities. The asset nust be actually used and have sone active
and necessary part in a business venture.

The Kentucky Court of Appeals, in Kentucky Departnent of Revenue

v. Bomar, supra, citing 51 AmJur. Taxation §469, stated as

foll ows:

The existence of a "business situs" on intangibles
depends on the different conbinations of facts, and
statenents of the courts as to the circunstances which
suffice to create a business situs should not be accepted
w thout qualification, so far as they inply that the
facts and circunstances which they enbody are essenti al
for the assunption of a business situs. The doctrine is
ordinarily fornmulated so as to limt its application to
cases where the possession and control of the property
ri ght have been |l ocalized in sone i ndependent business or
investnment away from the owner's domcile so that its
substantial use and value primarily attach to and becone
an asset of the outside business

The concepts of "localization" and "integration” of an intangible
asset into the local business are integral parts of the "business
situs" doctrine and, as discussed at 71 Am Jur.2d 673, provide as
fol |l ows:

The trend of nodern decisions is to use as a test for the
| egal existence of a business situs of intangible
property. for the purposes of property taxation in a
state other than the domcil of the owner, the concept of
"l ocalization" of the intangibles and their "integration"
with |ocal business in the state. Instead of hol ding one
particular outstanding fact or circunstance as an
i ndi spensabl e condition of such a situs, it is necessary
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under the "integration doctrine," in order to authorize
taxation. that the intangibles have becone an integral
part of some business activity, and that their possession
and control be localized in sone i ndependent business or
i nvestnment away fromthe owner's domcile so that their
substantial use and value primarily attach to and becone
an asset of the outside business, or, in other words,
that the | ocal independent business controls and utilizes
in its own operation and nmaintenance the intangible
property and its incone. The courts, although not
stating it expressly, usually recognize a business situs
of intangibles for the purposes of taxation only when the
credits of a nonresident owner are in the possession and
control of a nore or |ess independent |ocal agent who
hol ds them for the purpose of transacting a pernmanent
busi ness and of investing and reinvesting the proceeds
fromthe principal or interest in such a manner that the
property conmes in conpetition with the capital of the
citizens of the state in which the agent resides. To
overcone the presunption of domciliary |ocation, the
proof of business situs nust definitely connect the
i ntangi bles as an integral part of the |local activity.
The Departnent bases its case on the fact that the Trustee in

control of the trust assets was |ocated in Al abama. It has been
held that the trustee of property held in trust is the owner of the
trust assets and that all trust income derived therefromis taxable

in the domcile of the trustee. Curry v. MCanless, 307 U S. 357,

83 L.Ed. 1339, 59 S.C. 900. That position is also consistent with
the Il egal maxi m"nobilia sequuntur personam. i.e. novables follow
the law of the person. However. 540-18-25(c) requires that the
trust in question, having been created by a non-resident, nust be
taxed in the sanme nmanner as a non-resident individual.

Consequently, the actual presence of the trustee in A abama is nade
irrelevant. Thus, as discussed, only if the stock had a busi ness

situs within Al abama prior to its sale would the incone derived



8

fromsuch sale be subject to Al abama incone tax. Fromthe facts of
the case, the stock clearly had not acquired a business situs in
Al abana.

To begin, the stock certificates in question were not physically
| ocated wthin Al abama at the tinme of sale. More inportantly.
there is no evidence that the stock was even renotely used or
otherwi se involved in a |local business activity within A abama. It
is unclear as to what extent and in what manner an intangible asset
must be involved in a business activity so as to nake the business
situs rule applicable. That is a question of fact that nust be
deci ded on the particul ar circunstances of each case. However, if
the asset is not located within the State, and there is no
i ndication that the asset was used even indirectly in conducting a
business within the State, clearly the asset would not have a
business situs in the State.

Based on the above, it is hereby determned that the incone in
issue is not taxable gross incone in Al abama. and accordingly. that
the assessnent in dispute is incorrect. The Departnent is hereby
directed to reduce and nmake final the assessnent in the anmount of
zero.

Done this 30th day of My, 1986.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



