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Taxpayers. §

ORDER

This case involves a prelimnary assessnment of incone tax
entered by the Revenue Departnent against Gary E. and Sally S.
Smth (hereinafter "Taxpayers") for the calendar year 1979. A
hearing was conducted in the matter on Septenber 11, 1986. \V/ g
Gary Smth was present and represented the Taxpayers. The Revenue
Departnent was represented by assistant counsel Mark Giffin
Based on the evidence submtted by the parties, the follow ng
findings of fact and conclusions of |aw are hereby nade and
ent er ed.

FI NDI NGS OF FACT

The Taxpayers' joint 1979 Al abama i ncone tax return was received
by the Revenue Departnent on OCctober 17, 1980. The Revenue
Departnent instituted audit proceedi ngs, and on May 17, 1983 nmail ed
to the Taxpayers a waiver formby which the statute of limtations
relative to the Taxpayer's 1979 liability was extended until
Cct ober 17, 1984. The Taxpayers admt that they signed the waiver
and returned it to the Departnent, after which it was conpl eted by

the signature of Conm ssioner James C. Wiite, Sr. on August 11,



1983.

The next year, the Revenue Departnent sent the Taxpayers anot her
wai ver form dated August 15, 1984, so as to extend the statute
until Cctober 17, 1985. At the hearing in this matter, the
Taxpayers presented a copy of a waiver form dated August 15, 1984
whi ch was signed by the Taxpayers only. M. Smth argued that said
wai ver extending the statute until COctober 17, 1985 had never been
submtted to the Departnent and that the Taxpayers had not signed
any ot her wai ver extending the statute of Iimtations past Cctober
17, 1984. However, the Revenue Departnent submtted into evidence
the original of a waiver dated August 15, 1984 which was signed by
t he Taxpayers, and al so by the Comm ssioner of Revenue on October
1, 1984. That waiver extended the statute of limtations through
Cct ober 17, 1985. The Departnent put on testinony indicating that
the waiver, signed by the Taxpayers, had been received by the
Department through the nmail and that in the normal course of
busi ness had been forwarded to the Conm ssioner of Revenue for
conpl eti on. Upon exam nation of the waiver, M. Smth admtted
that the signatures thereon were those of he and his wfe.

On July 26, 1985, the Revenue Departnent entered the prelimnary
assessnment in issue. At the hearing, the Taxpayers did not raise
any substantive objections to the assessnent. The only issue
argued by the Taxpayers was that the statute of limtations had run

on their 1979 liability. As indicated above, the Taxpayers'
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argunent is based on their assertion that they had not filed a
wai ver with the Departnent extending the statute beyond Cctober 17,
1984.

The Departnent argues that the Taxpayers did in fact sign a
wai ver extending the statute until October 17, 1985. The
Departnent also contends that because the audit showed the
Taxpayers had failed to report nore than twenty-five percent of
their income, under Code of Al abama 1975, §40-18-45(a), the statute
of limtations concerning the Taxpayers' 1979 liability was five
years, and consequently, even wthout the waivers the origina
statute period ran until October 17, 1985.

CONCLUSI ONS OF LAW

Code of Al abama 1975, §40-18-45(a) provides generally that an
assessnment of inconme tax nust be entered within three years from
the date the return was filed. 1In this case, the Taxpayers filed
their 1979 return on COctober 17, 1980. Wthin three years from
that date, the Taxpayers signed a waiver extending the assessnent
deadline until Cctober 17, 1984. Further, the evidence is clear,
al t hough nuddl ed by the inconsistent testinony of M. Smth, that
t he Taxpayers also signed a second waiver extending the statute
until October 17, 1985. Consequently, the subject prelimnary
assessnent entered by the Departnent on July 26, 1985 was properly
entered wwthin the statute of limtations period set out in §40-18-

45(a) .
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Further, even if a second waiver extending the statute of
[imtations until Cctober 17, 1985 bad not been filed, because the
Taxpayers had failed to report nore than twenty-five percent of
their gross incone on their return, under §40-18-45(a) the statute
of limtations for entering an assessnment was, as a matter of |aw,
five years fromthe date of the return. Consequently, clearly the
Departnent entered the prelimnary assessnent in issue within the
time limtations of §40-18-45(a).
Based on the above, the Revenue Departnent is hereby directed to
make final the prelimnary assessnment in issue, with applicable
interest as required by |aw

Done this 10th day of Novenber, 1986.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



