STATE OF ALABAMNA, § STATE OF ALABANA
DEPARTMENT OF REVENUE
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B & B BEVERAGE, | NC. §
P. O Box 6
Acmar, AL 35004, § DOCKET NO.
S. 85-191
Taxpayer . §
ORDER

This matter involves two disputed prelimnary assessnents of
State and City of Mody sales tax entered against B & B Beverage,
I nc. (Taxpayer) concerning the period July 1, 1982 through June 30,
1985. The parties were represented at the hearing before the
Adm nistrative Law Division by attorney JimH Il, for the Taxpayer,
and assi stant counsel Eddie Crunbley, for the Departnent. Based on
the evidence submtted at the hearing, and in consideration of the
argunents and authorities presented by the parties, the follow ng
findings of fact and conclusions of |aw are hereby nmade and entered.

FI NDI NGS OF FACT

The Taxpayer, a Gass Il Lounge Retail Liquor Licensee, operates

a package store and sells liquor, beer, wine and ot her m scel | aneous

itenms at retail. The liquor is sold for off-prem ses consunption
only.
As is all liquor legally purchased in Al abama, the source of the

Taxpayer's liquor is an Al coholic Beverage Control Board (ABC Board)
outl et store. Because the Taxpayer purchases for resale, no sales
tax is charged by the ABC outlets. However, the price of the |iquor

i ncludes the 48%Iiquor excise taxes |levied at Code of Al abama 1975,
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§§28- 3- 200 t hrough 205. Those taxes are by statute passed on to and
| evied against the party that purchases the liquor from the ABC
Boar d.

The issue in dispute is whether the Taxpayer can deduct the 48%
liquor taxes from gross proceeds in conputing its sales tax
l[iability. The Taxpayer argues that it is in a simlar position and
shoul d be taxed in a simlar manner as an ABC Board outlet. Wen an
ABC outlet nakes a retail sale, the liquor taxes are subtracted from
gross proceeds prior to conputation of the sales tax. The Taxpayer
contends that to not allowit to also subtract the |liquor taxes from
its taxable gross proceeds is a violation of the due process and
equal protection clauses of the Fourteenth Amendnent to the U S
Constitution. The Taxpayer also argues that it is unreasonable for
the Departnment to allow a deduction for the beer (Code of Al abama
1975, §28-3-184) and wi ne (Code of Al abama 1975, §28-7-16) excise
taxes, but not for the liquor taxes. The beer and w ne excise taxes
are |l evied against the ultimte consuner.

The Revenue Departnent's position is that the liquor taxes are
| evied on the party that buys fromthe ABC Board, and that if that
purchaser resells the product, as in the present case, the |iquor
taxes are a part of the cost of the liquor and are not deductible
fromtaxable gross proceeds. That is, a tax is deductible fromthe
measure of the sales tax only if it is levied against the retai

purchaser. |If the tax is against the seller, then it is a part of
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the seller's cost of doing business and is not deducti bl e.

CONCLUSI ONS OF LAW

Code of Alabama 1975, §40-23-1(6) defines "gross proceeds of
sale" in pertinent part to include:

The val ue proceeding or accruing fromthe sale of tangible
personal property . . . wthout any deduction on account
of the cost of the property sold, the cost of the
mat eri al s used, |abor or service costs, interest paid or
any ot her expenses whatsoever . . . . (enphasis added)

As stated, the Departnent's position is that any tax |evied
against the retail seller is a part of the cost of the property sold
and thus includable in taxable gross proceeds. The fact that the
econom ¢ burden for the tax may be indirectly passed to the consuner
is of no consequence. However, in recognition of the principle that

double taxation is to be avoided where possible, Starlite Lanes,

Inc. v. State, 214 So.2d 324; Al Means, Inc. v. Gty of Mntgonery,

104 So.2d 816, the Departnent's position allows a deduction from
t axabl e gross proceeds subject to sales tax where the tax is |levied
against the retail purchaser. |In that case, both the sales tax and
the second tax are levied against the sane party. Thus, a deduction
is allowed so as to avoid a tax on a tax.
The Taxpayer argues that it is wunreasonable to distinguish
bet ween the beer and w ne excise taxes and the |iquor excise taxes.
However, there is a clear and discernible difference between the
two levies. Like the sales tax, the beer and wi ne taxes are in al

i nstances |evied against the ultimte consuner. Thus, so as to



4
avoid a tax on a tax, the beer and wi ne taxes are deductible from
gross proceeds in conputing the sales tax. On the other hand, the
liquor taxes are levied on the party buying from the ABC Board,
which may or may not be the ultimte consuner. |If the ABC outl et
sale is at retail, then the retail purchaser is |iable for both the
liquor taxes and the sales tax, in which case the sales tax neasure
woul d not include the liquor taxes. However, if the ABC outlet sale
is for resale, the wholesale purchaser is liable for the |iquor
taxes only, whereas the sales tax would be against the subsequent
retail purchaser. |In that case, the liability for the |liquor taxes
and the sales tax would be on different parties, there would be no
tax on a tax, and consequently, the |iquor taxes would not be
deducti ble fromgross proceeds in conputing the sal es tax.

In summary, the beer and wi ne taxes are deductible from sal es
tax in all cases because they are levied against the ultimate
consuner. However, the liquor taxes are |evied against the ultimte
consuner, and thus deductible fromgross proceeds, only if the ABC
outlet sale is at retail. |If the ABC sale is at wholesale, as in
the present case, then the taxes are a cost of doing business, as
are all other taxes (incone, license, etc.) levied on the reseller,
and are not deductible from gross proceeds. The |iquor taxes nay
as a business practice be passed by the whol esal e purchaser to its
custoners, but such is not required by statute and does not all ow

the retailer to deduct the taxes from gross proceeds. See
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generally, Pure Q| Conpany v. State, 12 So.2d 861; Merchants G gar

and Candy Conpany v. Cty of Birm ngham 18 So.2d 137; Lash's

Products v. U S., 278 U. S. 175, 49 S. C. 100.

In Merchant's Cigar and Candy Co. v. City of Birm ngham supra,

the issue was whether a stanp tax levied against a tobacco
whol esal er should be included in the neasure of the wholesaler's
gross receipts license tax. The wholesaler as a matter of practice
passed the burden of the stanp tax to its custoners, setting the tax
out as a separate itemon its invoices. The Al abama Suprene Court
held in effect that the stanp tax, because it was levied on the
whol esal er, was not deductible fromthe whol esal er's gross receipts,
as follows:

It does not provide that the invoice shall include
separate itens for the stanp tax, or charge it as such to
the purchaser. But that procedure was adopted, and the
tax was collected by the wholesaler from his purchaser
along with the bal ance of the invoice. The collection of
it as a tax fromthe purchaser was appellant's own system
not required by the State Revenue Departnent, nor by |aw
or ordinance and has no effect on the instant question.

Pure Ol Co. v. State, 244 Ala. 258, 12 So.2d 861, 148
A LR 260. The tax is levied on the seller as any other
tax against him He could absorb the anount of it w thout
increasing the sale price. There is no |law which directs
himto pass it on as a tax to his purchaser. But "the
price is the total sum paid for the goods. The anount
added because of the tax is paid to get the goods and for
nothing else. Therefore it is part of the price." Lash's
Products v. United State, 278 U.S. 175, 49 S.C. 100, 73
L. Ed 251. (enphasis added)

The Taxpayer's constitutional equal protection argunment is that
package stores are in the sane class as ABC outlets and shoul d thus

be subjected to the sane treatnent. However, the two are not
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simlarly situated. The ABC outlets are instrunents of the State
and are designated by statute, Code of Ala. 1975, §28-3-1, et seq.,

as the only primary source of |liquor in the state. Ot v. Mody,

216 So.2d 177; State v. Mirphy, 186 So. 487. On the other hand,

package stores are private comrercial ventures in the business of
reselling liquor that nust be first purchased from an ABC outl et.
Thus, al though both do nmake retail |iquor sales, they operate under
different statutory authority and are inherently different. While
the two nmay be subject to different tax burdens, it is due to a
di fference in ci rcunst ances, and does not constitute
unconstitutional discrimnation.

The Taxpayer's attenpt to group all retail liquor dealers within
one class is overbroad. As stated, the ABC outlets are unique in
their creation, character and operation. The class which is due
equal treatnment consists of all package stores. The 48% | i quor
taxes are levied against all ABC outlet purchasers, wthout
exception. |If a package store wishes to resell the liquor, it nust
bear the cost of the liquor taxes along with other overhead costs.

There is no unconstitutional discrimnation in the schene of
taxation adm nistered by the Departnent in that all package stores
are taxed alike.

The above considered, the Revenue Departnent Sales and Use Tax
Division is hereby directed to make final the prelimnary

assessnments in issue as entered, wth appropriate interest as



required by | aw

Done this the 28th day of July, 1986.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



