STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMVENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. S. 86-105
MOBI LE | NFI RMARY ASSOCI ATI ON  §
P. O Box 2144
Mobil e, AL 36654, §
Taxpayer. §
ORDER

This matter involves five disputed joint refund petitions
filed by Mobile Infirmary Associ ation (Taxpayer) and either Durr-
Fillauer Medical, Inc. or Durr Drug of Mbile, Inc. involving
various periods during 1982. A hearing was conducted by the
Adm ni strative Law division on March 19, 1986. The parties were
represented at the hearing by attorneys E. Watson Smth and R
Gregory Watts, for the Taxpayer, and assistant counsel J. Wade
Hope, for the Departnent. Subsequent to the hearing the parties
submtted briefs and reply briefs. Based on the evidence as taken
at the hearing, and in consideration of the authorities and
argunents presented by both parties, the follow ng findings of fact
and concl usions of |aw are hereby nade and ent er ed.

FI NDI NGS OF FACT

The Taxpayer owns and operates a private hospital in Mbile,
Al abama. During the periods in issue, the Taxpayer purchased drugs
fromboth Durr Drug of Mbile, Inc. and Durr-Fillauer Medical, Inc.
(suppliers). The Taxpayer paid sales tax on said purchases, which

was duly remtted to the Departnent by the suppliers. The drug
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were maintained in inventory in the hospital's pharnmacy. The
majority of the drugs were dispensed through the pharmacy by a
Iicensed pharmacist to the hospital's patients, as prescribed by a
staff physician. Less than one percent of the drugs were sold by
the pharmacy to enployees of the hospital, as prescribed by the
enpl oyees' private physicians.

Prior to 1981, the Alabama sales tax |aw contained an
exenption for prescription drugs at Code of Al abama 1975, §40-23-
4(31), as follows:

(31) The gross proceeds of the sale or sales of all

medi ci nes prescribe by physicians for persons who are 65

years of age or older, and when said prescriptions are

filled by |icensed pharmaci sts, shall be exenpted under

this division or under nay county or nunicipal sales tax

|aw. The exenption provided in this section shall not

apply to any nedici ne purchased in any manner other than

is herein provided.

In 1981, the Legislature passed Act No. 81-663, presently
codified at Code of Alabama 1975, 8§40-23-4.1, which reads as
fol | ows:

(a) The term "drugs" shall include any nedicine

prescri bed by physicians when the prescriptionis filled

by a |icensed pharmacist, or sold to the patient by the

physi ci an, for human consunption or intake.

(b) In addition to any and all tinmes exenpt from gross

ales tax, certain drugs, as defined in subsection (a) of

this section, shall be exenpt from state gross sales

t axes as defined in §40-23-2.

On January 11, 1985, the Al abanma Legislature passed House
Joint Resolution 30, which professed to express the |egislative

i ntent behind §40-23-4.1 by adding the follow ng underlined words



to the | anguage of the statute:

(a) The term "drugs" shall include any nedicine
prescri bed by physicians when the prescriptionis filled

by a |icensed pharnacist, or sold or otherw se di spensed

to the patient by the physician, for human consunption or

i nt ake.

Prior to the passage of House Joint Resolution 30, the Revenue

Departnent had interpreted §40-23-4.1 so as to not exenpt from
sal es tax any drugs used or dispensed as in the present case. The

Departnent's position was based on State . Tri-State

Phar maceutical, 371 So.2d 910, cert. denied 371 So.2d 914, which

holds in substance that a hospital does not sell drugs to its
patients, but rather, is primarily in the business of rendering
servi ces. Consequently, the Departnent took the position, as
enunci ated by the Court of G vil Appeals in the above case, that
the sale of drugs to a hospital by its supplier is the taxable
retail sale, and that tax is due to be collected fromthe hospita
by the supplier and thereafter remtted to the State.

Subsequent to the passage of House Joint Resolution 30, the
Revenue Departnent bent to the expressed intent of the |legislature
and interpreted the addition of the words "or otherw se di spensed”
in the resolution to nean that any drug dispensed by a hospita
could be purchased by the hospital wthout sales tax.
Consequently, upon application by the Taxpayer for a sales tax
exenption certificate, the Departnent issued exenption No. EX2959
to the Taxpayer, dated April 19, 1985, which provided as foll ows:

This certificate shall be limted to nedicine prescribed
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by a physician when such prescription is filled by a

| i censed pharnaci st or sold or otherw se di spensed to the

patient by the physician for human consunption or intake.

On Septenber 26, 1985, the Legislature passed House Joint
Resol ution 215, which in pertinent part rescinded House Joint
Resol ution 30. Based thereon, the Departnent readopted its pre-
Joint House Resolution 30 position that sales to hospitals were
taxabl e, and issued to the Taxpayer a letter by regular mail dated
Decenber 18, 1985, therein revoking the Taxpayer's exenption No.
2959, effective October 1, 1985.

Thereafter, by separate letters dated January 21, 1986, the
Revenue Departnment denied the five joint refunds in issue. Based
t hereon, the Taxpayer requested a hearing in the matter before the

Adm ni strative Law D vi si on.

CONCLUSI ONS OF LAW

The determ native issue in the case concerns the applicability
of the §40-23-4.1 exenption to the transactions in issue, i.e. the
sale of drugs by the suppliers to the Taxpayer and the subsequent
di spensation of the drugs by the Taxpayer to its patients.

The Taxpayer takes the position that §40-23-4.1 was i ntended
to exenpt all transactions by which prescription drugs are
di spensed to sick people, not just those involving a pure "retai
sal e" situation. The Taxpayer further contends that the issuance
of the exenption certificate to the Taxpayer was an adm ssion by

the Departnent that the transactions in issue are exenpt, and al so



5

that the exenption certificate has not been effectively revokes as
requi red under the provisions of the Adm nistrative Procedure Act
at Code of Al abama 1975, §41-22-109.

The State bases its case on State v. Tri-State Pharmaceuti cal

supra. As stated, that case holds that a hospital does not sel
drugs to its patients, but rather, wused the drugs in the
performance of a service. Consequently, the sale to the hospital
by the supplier is the taxable retail sale. Accordi ngly, the
Departnent argues that because the subsequent prescription and
di spensation of the drugs by the Taxpayer to its patients is not
the taxable vent, the §40-23-4.1 exenption relative to such
transactions is inapplicable. The Departnent further explains that
t he i ssuance and subsequent attenpted revocation f the Taxpayer's
exenption certificate was done by the Departnent only in an effort
to conmply with the stated intention of the Legislature as set out
in House Joint Resolutions 30 and 215. The Departnent now agrees
with the Taxpayer that a legislative resolution has no effect of
| aw and cannot be used to anend an existing statute.

Upon consideration, it 1is hereby determned that the
Departnent's argunent is the better reasoned view and nore in
conformty with the |anguage of the exenption provision and al so
the general schene of the sales tax | aw

Section 40-23-4.1(b) exenpts only certain drugs from sales

tax. The term"drugs" is defined in subsection (a) to include "any



6
medi ci ne prescribed by physicians when the prescription is filled
by a licensed pharnmacist”. Thus, a nedicine becones an exenpt drug
only when it is prescribed by a doctor and di spensed by a |licensed
phar maci st . If the dispensation by the pharnmacist involves a
retail sale, which is nost often the case, the sale would clearly
by exenpt under §40-23-4.1. However, if the retail sale of the
nmedi ci ne occurs prior to the nmedicine becomng a "drug" under §40-

23-4.1, as in the present case, then the exenption would not apply.

VWhen the Tri-State Pharnmaceutical decision was rendered in

1979, the narrower prescription drug exenption then found at §40-
23-4(31) was in effect. The Taxpayer now argues that the broader
exenption provisions of §40-23-4.1 should apply to the sales by the

suppliers and, in effect, override the Tri-State Pharnaceutica

case. However, the rational of the Tri-State Pharnmaceutical case

is still valid, and the broadening of the exenption through the
enact nent of §40-23-4.1 does not change the fact that the sale by
the supplier to the hospital is the retail sale, which, as
di scussed above, does not involve a drug as defined by the
exenption provision, and consequently, IS not an exenpt
transacti on.

The determ nation herein is supported b the rule of |aw that
an exenption fromtaxation nust be strictly construed agai nst the

exenption and that nay doubt as to legislative intent nust be
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construed in favor of the right to tax. Brundidge MIling Co. v.

State, 228 So.2d 475 (1979). In light of the above rule, it would
be unreasonable to expand the scope of the exenption beyond its
wording to include the sale of drugs by the suppliers to the
Taxpayer. The Legislature could have easily included those
transactions within the exenption by including in the definition of
"drugs" the following or simlar |anguage:

.. .; and any nedicine sold by a nedical or

phar maceuti cal supplier to any hospital, infirmary or

like institution, when said nedicine is to be dispensed

by a licensed pharnmacist to the institution's patients,
pursuant to a physician's prescription.

However, given the present wording of the statute, it would be
i nproper to exenpt the retail sale of drugs that involved neither
a physician's prescription nor a licensed pharnacist.

The Taxpayer points out that there are three alternative
met hods by whi ch drugs can be di spensed. First, they can be sold
to the patient directly by the physician. Secondly, the patient
can purchase the drugs from a retail pharmacy if he has a
physi cian's prescription. Thirdly, the patient can receive the
drugs froma licensed pharnaci st enployed by a hospital pursuant to
a physician's prescription given during the course of patient care,
as in the present case. The Taxpayer argues that it is illogical
to exclude drugs fromsales tax in the first two situations and yet

tax the third alternative.
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The point overl ooked by the Taxpayer is that the first two
alternatives involve a retail sale which is specifically exenpted
by §40-23-4.1, whereas the third alternative is not taxable in the
first instance because it does not involve a retail sale, and thus
cannot be the subject of a statutory exenption. Even though the
drugs in question are eventually prescribed by a physician and
di spensed by a |icensed pharmaci st, the exenption would not relate
back to an earlier retail sale that is clearly outside of the scope
of the exenption.

As to the effect of House Joint Resolutions 30 and 215, the
parties are in agreenent that the resolutions could not and did not
have any substantive effect on the statute in question. Opinion of

the Justices, 381 So.2d 183 (1980).

Finally, the Taxpayer argues that the 1issuance of the
exenption certificate by the Departnent was an adm ssion that the
transactions in issue are exenpt under §40-23-4.1. However, the
Depart nent adequately explains that the certificate was i ssued only
as an attenpt to conply with the perceived will of the Legislature
as set out in House Joint Resolution 30. Upon passage of House
Joint Resolution 215, which in effect revoked House Joint
Resol ution 30, the Departnent sought to return to its pre-House
Joint Resolution 30 position by attenpting to revoke the Taxpayer's
exenption certificate. The evidence is clear that the Departnent's

attenpted revocation did not conply with the requirenents of the
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Al abanma Adm ni strative Procedure Act, Code of Al abanma 1975, §41-22-
19. However, the Departnent's failure to conmply wth the
procedural requirenents of the Admnistrative Procedure Act clearly
woul d have no bearing on the tax period in issue, 1982, which was
prior to the issuance of the certificate in 1985.
Based on the above, it is hereby determ ned that the refund
petitions in issue were properly denied by the Departnent, and that
said denials are due to be upheld.

Done this 26th day of June, 1986

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



