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ORDER

This matter involves five prelimnary assessnents of incone

tax entered agai nst Sanmuel R, IIl and Barbara K. Brooks, jointly,
for 1979, Sanuel R Brooks, Ill, individually for 1980, 1981 and
1982, and Samuel R, 11l and Linda B. Brooks, jointly, for 1983.

A hearing was conducted in the matter on March 9, 1987 at the
Revenue Departnent's Taxpayer Service Center in Mbile. M. Brooks
was present and represented the Taxpayers. Assistant counsel Mark
Giffin appeared on behalf of the Departnent. Based on the
evi dence presented by the parties, the follow ng findings of fact
and concl usions of |aw are hereby nade and entered.

FI NDI NGS OF FACT

The primary issue in this case is whether Sanuel R Brooks,
1l (Taxpayer) was domciled in A abama from 1979 t hrough 1983 so

as to be subject to Al abama inconme tax under the provisions of Code



of Ala. 1975, §40-18-2. The relevant facts adduced at the March 9,
1987 hearing are undi sput ed.

The Taxpayer entered the Coast Guard Acadeny in 1968. Upon
his graduation in 1972, the Taxpayer was assigned to duty aboard
the Coast Guard Cutter Courageous based out of Port Canaveral
Florida. |In June, 1974, the Taxpayer was reassigned to WAshi ngton,
DC

In June, 1978, the Taxpayer was reassigned to duty in Mbile,
at which time the Taxpayer, along with his w fe, Barbara K Brooks,
and their two children, noved to Mdbile. They purchased a house at
1318 Polaris Drive in Mbile in January or February, 1979. The
Taxpayer was again reassigned to duty in New Ol eans, Louisiana in
February, 1979.

The Taxpayer was based in New Oleans from February, 1979
until June, 1982. During that period, the Taxpayer's wfe and
children resided in Mbile at their Polaris Drive hone. The
Taxpayer lived in New Ol eans when on duty during the week, and
returned to Mobile on the weekends. The Taxpayer also practiced
|aw part time in both Mssissippi and Al abama during 1980, 1981 and
1982, when not on duty with the Coast Cuard.

In June, 1982, the Taxpayer was honorably di scharged fromthe
Coast Quard and returned to Mobile. In 1983, the Taxpayer divorced
his first wwife and married his present wife, Linda B. Brooks. The
Taxpayer has worked and resided in Mbile continuously since 1982.

The Taxpayer did not file Alabama returns for the years in



3

guestion. The Revenue Departnment investigated and requested that
t he Taxpayer filed the appropriate returns. Wen no response was
forthcom ng, the Taxpayer's federal returns were obtained fromthe
I nternal Revenue Service. The Departnent auditor requested that
t he Taxpayer produce docunentation for the deductions (business
expenses) clainmed on said federal returns. No substantiating
records were produced. Consequently, all expenses clained on the
returns were disallowd, and the assessnents in issue were entered
based on the inconme reported on the federal returns, with allowance
only for the optional or standard deducti on.

The 1979 assessnent in issue was entered agai nst the Taxpayer
and Barbara K. Brooks, jointly, because the federal return did not
contain separate W2 fornms from which the Taxpayer's incone could
be separately determ ned. Separate W2 statenents were avail abl e
for 1980, 1981 and 1982, which allowed the exam ner to assess the
Taxpayer individually for those years. Liability for 1983 was
assessed jointly against the Taxpayer and Linda B. Brooks, again
because no separate W2 statenents were attached to the federa
returns.

The Taxpayer argues primarily that he was not domciled in
Al abama during 1979, 1980, 1981 and 1982 so as to be liable for
Al abama i nconme tax for those years. The Taxpayer contends that he
was not subject to Al abama incone tax for the years in dispute as

a result of the protection provided servicenen by the Soldier's and
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Sailor's Cvil Relief Act, 50 U S.C A §501 et seq. The Taxpayer
admts that he was domciled in Alabama during 1983, and at the
adm ni strative hearing requested and was given four weeks within
which to file a return for 1983. As of the date of this order, no
such return has been fil ed.

The Taxpayer al so chall enges the Departnent's disall owance of
the expense deductions clainmed on the federal returns for 1979
t hrough 1983. The Taxpayer was instructed at the adm nistrative
hearing to submt, along with the 1983 return, any verifying
records relating to 1979 through 1983. As with the return, no such
records have been produced. The Departnent contends that w thout
verification, the deductions clained by the Taxpayer should not be
al | oned.

The Taxpayer al so contests the Departnent's disall owance of a
credit for taxes withheld. The Departnent's policy, as enunci ated
by the Departnent's representative at the March 9, 1987 hearing, is
to disallow any credit for taxes withheld unless the original A2
(W2) formis supplied. The W2 fornms provided by the IRS al ong
with the federal returns were copies.

CONCLUSI ONS OF LAW

Code of Ala. 1975, 8§40-18-2 in substance |evies and incone tax
on every individual domciled in Al abama. Dom cile has been
defined by the Al abama courts to be a persons's true, fixed honme to

which he intends to return when absent. State ex rel. Rabren v.
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Baxter, 239 So.2d 206. A person's domcile is presunmed to continue

until a new one is acquired, Wetstone v. State, 434 So.2d 796

Jacobs v. Ryals, 401 So.2d 776, and the burden is on the one

asserting a change of domcile to establish that a change has in
fact occurred.

In the present case, the Taxpayer and his famly noved to
Al abama in 1978. At all times during the years in dispute, the
Taxpayer's famly resided continuously in Al abam, wth the
Taxpayer returning to Mbile on weekends from his assignnent in New
Oleans. Further, the Taxpayer has resided in Al abanma at all tine
subsequent to his discharge fromthe Coast Guard in 1982. Al abama
was the Taxpayer's pernmanent residence, to which he intended to
return when absent. Consequently, the above facts indicate that
t he Taxpayer was in fact domciled in Al abama during 1979, 1980,
1981 and 1982 so as to be liable for Al abama inconme tax for those
years.

The Taxpayer argues that the Soldier's and Sailor's Cvi
Relief Act should relieve himfromliability for Al abanma incone tax
for the years in dispute. Said Act, at 50 U S CA §574,
establishes in substance that mlitary personnel shall not be
subject to state incone tax in any state where their presence in
the state is due solely to mlitary assignnment. The purpose of the
above section is to free servicemen from the burden of state

taxation where they are present only in conpliance with mlitary
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orders. US v. State of Kansas, 580 F.Supp. 512; U S .

Chanpagne County, Illinois, 525 F.2d 374; California v. Buzard, 86

S.Ct. 478, 382 U. S. 386.

However, the Relief Act presupposes that the servicenman has a
permanent domicile or residence in a state other than the state to
which is assigned. The Relief Act specifies that the serviceman is
exenpt from taxation only if he is in the state as a result of
mlitary assignnent. Consequently, if the serviceman is otherw se
domciled in the state, as is the situation in the instant case,
then the protective provisions of the Relief Act would not apply
and the serviceman woul d be subject to state taxation

Further, the Relief Act in itself would subject the Taxpayer
to Alabama liability. That is, it would protect the Taxpayer from
Loui si ana taxati on because he was present there only as required by
his Coast Guard duties, and it would deem the Taxpayer to be a
citizen of his state of domicile, Al abanma. As stated by §574,
"such person shall not be deened to have |ost a residence or
domcile in any state, territory, . . . , solely by reason of being
absent therefromin conpliance with mlitary or naval orders,

Thus, the Taxpayer's duty assignnment in Louisiana would not
relieve himof liability in Al abama. See Departnment Reg. 810- 3-2-
.01 for the treatnent of mlitary personnel for purposes of Al abama
i ncone t ax.

The evidence further indicates that the Taxpayer did not file
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Al abama returns for the disputed years, and also failed to provide
any docunentation fromwhich the deductions clained on his federa
returns could be verified. A deduction fromtaxation is a matter
of legislative grace and nust be construed agai nst the taxpayer and

for the Departnent, State v. Sprinkle Net Shop, Inc., 351 So.2d

608, and the person claimng a deduction has the burden of
establishing the right to take it by the production of adequate

records. Sout hern Weaving Co. v. Query, 34 S.E 2d 51; Nutrina

MIls v. Kansas State Comm ssion, 91 P.2d 15. Further, a taxpayer

cannot attack the reasonable estimates and cal cul ations of the
Department where insufficient records are provided and the
Departnent attenpts in good faith to calculate the tax due using

the best information avail abl e. US vVv. Firtel, 446 F.2d 1005

G bson v. U S., 360 F.2d 457; Factor v. Conm ssioner of Interna

Revenue, 281 F.2d 100. Consequent |y, because the Taxpayer has
failed to either file Alabama returns for the years in question, or
present records by which the deductions clained on his federa
returns could be verified, the Departnent acted properly in
di sal l owi ng sai d deductions and allowi ng only the option (standard)
deducti on.

The Taxpayer also takes issue with the fact that the
Department did not allow a credit for state taxes w thheld as
i ndi cated on several of the W2 fornms attached to the Taxpayer's

federal returns. A credit was not allowed due to the Departnent's
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policy of requiring an original W2 form The W2 forns obtai ned
in the instant case were copi es.

Reg. 810-3-78-.01 governs the allowance of a credit for taxes
wi thhel d and states that "credit will be allowed only if a copy of
his w thholding statenent, Form A-2, is attached to his return.”

There is no reason not to accept a legible copy in lieu of the
original, and the above regulation itself provides that credit wll
be allowed upon production of an A-2 copy. Thus, the Taxpayer
shoul d be allowed a credit for taxes withheld as indicated by the
W2 fornms obtained by the Departnent.

The above considered, it is hereby determned that the
assessnments in issue are correct, except that a credit for taxes
wi thheld should be allowed, and are due to be made final, as
adjusted, with applicable interest as required by statute.

Done this 5th day of My, 1987.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



