STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. I NC. 86-132
CHRI STINE P. ELLI SON §
Hurt sboro, AL 36860,
§
Taxpayer .
ORDER

This case concerns a prelimnary assessnent of incone tax
entered by the Revenue Departnent agai nst Christine P.
El | i son( Taxpayer) for the calendar year 1984, A hearing was
conducted in the matter by the Adm nistrative Law Division on
Novenber 25, 1986. The Taxpayer was represented at said hearing
by CPA James W WIlson, Sr. Assistant counsel Mark Giffin was
present and represented the Departnent. Based on the undi sputed
evi dence submtted at the hearing, the follow ng findings of fact
and concl usions of |aw are hereby nade and entered.

FI NDI NGS OF FACT

The issue in this case concerns the deductibility of $7,051.05
pai d by the Taxpayer in 1984 as part of the settlenent of the state
of her husband. The Taxpayer was admnistratrix of the estate,
and, along wth her children, was also a beneficiary.

The deceased husband's estate consisted of various assets,
including two pieces of rental property. Under the terns of the
will, the beneficiary children were to receive a specific anmount of
noney. However, due to operating losses incurred on the renta

property during the admnistration of the estate, the estate had
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insufficient cash to pay the full anmounts due the children.
Consequently, in lieu of selling the rental properties to get the
necessary cash, the Taxpayer paid to the children a total of
$7,051.05 in settlenent of the children's clains against the
estate.

On her original 1984 return, the Taxpayer clainmed the anount
paid as an estate | oss on Schedule E. The Departnent audited the
Taxpayer and disallowed the clainmed loss on the basis that an
estate | oss cannot be passed through to the estate's beneficiaries,
citing Departnent Reg. 810-3-25-.08 and related regqgulations.
Thereafter, the Taxpayer filed an anmended return and thereon
clainmed the $7,051.05 as an expense relating to the production
mai nt enance or recei pt of inconme and/or incone producing property
under Code of Al abama 1975, §§40-18-15(5) and (6). The Depart nent
again disallowed the deduction and based thereon entered the
prelimnary assessnent in issue.

CONCLUSI ONS OF LAW

On her original return, the Taxpayer clainmed the $7,051. 05 as
an estate | oss passthrough. However, after the | oss was disall owed
by the Department, an anended return was filed by the Taxpayer in
whi ch the paynent was cl ainmed as a deduction under §40-18-15(5) and
correspondi ng Departnent Reg. 810-3-15-.09(1). Thus, although the
Taxpayer disagrees with the Departnment's regul ati ons which disall ow

a passthrough of a loss from an estate of a beneficiary, that
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guestion is not in issue. Rat her, the determnative issue is
whet her the paynents are deductible as ordinary and necessary
expenses for the production or collection of income, or for the
managenent, conservation or maintenance of property held for the
production of incone.

Code of Alabama 1975, §8§40-18-15(5) and (6) provide in
substance for a deduction for losses incurred "in any transaction

entered into for profit" (subsection (5)), or sustained "of
property not connected with the trade or business" (subsection
(6)). Departnent Reg. 810-3-15-.09(1), entitled "Deduction of
Nont rade or Nonbusi ness Expenses”, provides as follows:

In conputing net incone, the taxpayers may deduct all

ordinary and necessary expenses for the production or

collection of i ncone, or for the managenent,
conservation, or maintenance of property held for the

production of incone .

Succinctly stated, the paynents in question were nade by the
Taxpayer so as to maintain her percentage interest in the estate's
rental property, and to avoid a sale of said property that would
have otherw se been necessary to obtain the noney due the other
beneficiaries. The transaction (paynents) was not entered into for
profit, nor were the paynents made for the production or collection
of incone or the maintenance of property held for the production of
incone. Rather, they were made, at the option of the Taxpayer, as

an alternative to selling the rental properties and paying the

anounts due the children fromthe sales proceeds. By paying the
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other beneficiaries from her own funds, the Taxpayer sinply
mai nt ai ned her percentage ownership in the rental properties and
avoi ded a forced sale of the properties to get the needed cash.
The paynents may have also facilitated a distribution of the estate
assets, but upon distribution the Taxpayer was in effect reinbursed
for prior paynents by the retention of her full ownership in the
properties. In any case, it cannot be said that the receipt of
estate assets is a transaction entered into for profit, nor are
paynments made to facilitate the receipt of said assets expenses
relating to the production or receipt of inconme or the maintenance
of incone produci ng property.

Based on the above, it is hereby determned that the $7,051. 05
paid by the Taxpayer in 1984 was not a deductible expense, and
accordingly, the prelimnary assessnent in issue is correct as
entered, and should be made final wth applicable interest as
required by | aw

Done this 7th day of January, 1987.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



