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ORDER

This case involves a prelimnary assessnent of inconme tax
(withholding tax) entered by the Departnent against Benny
Wi t ehead, Inc. (Taxpayer) for the period January 1, 1983 through
June 30, 1985. A hearing was conducted by the Adm nistrative Law
D vision on January 29, 1987. M. Ednond E. Davis was present and
represented the Taxpayer. Assistant counsel Mark Giffin
represented the Departnent. Based on the evidence submtted at
said hearing, the follow ng findings of fact and concl usi ons of |aw
are hereby nade and entered.

FI NDI NGS OF FACT

The Taxpayer operates a trucking business. The issue in
di spute concerns whether various truck drivers that operated trucks
owned by the Taxpayer during the period in issue were enpl oyees of
t he Taxpayer, or independent contractors. Al abama |aw, at Code of
Al abama 1975, §40-18-70, et seq., requires every enployer to
wi thhold inconme tax on the wages of an enployee. | ndependent
contractors are not subject to w thhol ding tax.

During the assessnent period, the Taxpayer utilized its own
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trucks, as well as independent owner/operator rigs. The Departnent
audi ted the Taxpayer, and after determ ning that the drivers that
had operated the Taxpayer's trucks were enpl oyees of the Taxpayer,
set up a withholding liability against the Taxpayer based on the
wages paid to those drivers. The owner/operators were not included
inthe audit. The audit was then transferred to Montgonery where
the Departnent deleted fromthe audit wages of all drivers that had
filed Al abama inconme tax returns for the subject period.

The relevant facts are as follows: Upon application for
enpl oynent, an applicant's driving record is checked and a road
test is conducted. If the driver is satisfactory, a driver
contract is executed, and the driver is provided access to one of
t he Taxpayer's trucks. The Taxpayer is responsible for all tires,
fuel and nmajor repairs. The driver nust provide all small tools
and is responsible for mnor maintenance. A new driver is given no
speci al training, but nust keep daily |ogs and other records that
are required of all truckers.

The driver contract designates that the driver is self-
enpl oyed, and not an enpl oyee of the Taxpayer. The contract al so
specifies that a percentage of gross revenue is to be paid to the
driver, and further sets out the driver's duties and
responsibilities, such as providing any necessary snall tools,
| oadi ng and unl oadi ng, mai ntai ni ng proper weight and |l ength, and a

mai nt enance of all records such as logs, bills of lading and



m | eage records.

Every truck driver is required by the federal governnent to
have a physical exam card, which expires every two years. The
expiration of the driver contract between the Taxpayer and each of
its drivers is scheduled to expire upon expiration of the driver's
physical card. At that tinme, if the parties are satisfied with the
arrangenment, then a new contract is executed. However, neither
party is obligated to enter into a new contract.

The Taxpayer operates froma pool of approximtely 50 drivers.

Approxi mately five to ten percent of the drivers have been under
contract with the Taxpayer for over two years, with the remainder
for a shorter period.

Whil e under contract, a driver is not obligated to work
exclusively for the Taxpayer, and is not required to automatically
accept any load or route that is offered by the Taxpayer. That is,
a driver can work at his own |leisure and has the option of refusing
a route, even when under contract with the Taxpayer.

The Taxpayer is an irregular route carrier. Wile a majority
of the routes are generated through and di spatched by the Taxpayer,
every contract driver is encouraged to independently procure new
busi ness. However, any run found by a driver nust first be cleared
wi th the Taxpayer and the Taxpayer has the option of turning down
t he | oad. After accepting a route, all further agreenents or

arrangenments are between the driver and the owner of the goods to



be haul ed.

As set out in the contracts, a driver is paid a percentage of
generated revenues only. No lay-over or lay-off pay is provided,
nor does the Taxpayer provide nedical or insurance coverage or
retirement benefits. Further, a driver nust conplete and present
all docunentation to the Taxpayer before getting paid. Any late
penalties, fines, tickets, etc. are the responsibility of the
driver and do not reduce the percentage due the Taxpayer.

CONCLUSI ONS OF LAW

Code of Al abama 1975, §40-18-71 levies a w thholding tax and
requires that every enployer nust withhold incone tax from the
wages of its enployees. Code of Al abama 1975, §40-18-70(3) defines
"enpl oyee" and adopts the Internal Revenue Code definition for that
term which is found at 26 U S. C, §3401. Federal case |aw
provi des that "enpl oyee" shall be defined by application of various
comon | aw factors, see cases, infra.

A determ nati on of whether an enpl oyer/enpl oyee rel ationship

exists is a question of fact, Air Termnal Cab, Inc. v. United

States, 341 F. Supp. 1257, reversed on other grounds, 478 F.2d 575,

and each situation nust be determ ned on a case by case basis by an

anal ysis of a nunber of different factors, United States v. Silk,

331 U.S. 704; 67 S.C. 1463; Mrish v. United States, 555 F.2d 794;

Enochs v. WIllians & Conpany, 370 U . S. 1, 83 S.C. 1125.

Sone of the common | aw factors which nust be anal yzed i ncl ude:
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(1) training, (2) instructions given, (3) opportunity for profit or
loss, (4) investnent in facilities, (5) permanency of relationship,
(6) set work hours, (7) full time required, (8) paynent by job, or
by hour, week, etc., (9) furnishing of tools, (10) right to
di scharge, (11) right to termnate, (12) availability of service to
public (exclusive enploynent), (13) working for nore than one
party, (14) oral or witten reports, and (15) receipt of annua

| eave, sick pay and retirenent benefits, anong others. See

generally, Mirish v. United States, supra; Bonney Motor EXxpress,

Inc. v. United States, 206 F.2d 22; Kurio v. United States, 281

F. Supp. 252; Chase Manufacturing, Inc. v. United States, 446

F. Supp. 698.

Wil e the above factors are of varying inportance, depending
on their relevancy and applicability to a given fact situation, the
nost inportant factor is whether the principal has the right to

control the manner in which the work is to be perforned. Barrett

v. Phinney, 278 F.Supp. 65; Mrish v. United States, supra, Ar

Termnal Cab, Inc. v. United States, supra. As stated in Bonney

Mot or Express, Inc. v. United States, supra:

Recogni zing that it is inpossible to lay dowm any hard
and fast rule to determne whether a particular
relationship is one of master and servant or contractee
and i ndependent contractor, we know that an independent
contractor is generally defined as one who in rendering
services exercises an independent enpl oynent of
occupation and represents his "enployer"” only as to the
results of his work and not as to the neans whereby it is
to be done. 56 C J.S. Master and Servant §3(2), page 45.
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In the present case, sone of the common |aw factors show an
enpl oyer/ enpl oyee rel ationship, while others indicate an
i ndependent contractor status. However, weighing all of the
ci rcunstances, it must be found that the drivers in question were
operating as independent contractors, and not as enpl oyees of the
Taxpayer.

An application of the relevant factors indicates that the
drivers receive no extraordinary training or instructions fromthe
Taxpayer, there was no permanency of enploynent, there were no set
work hours, full tine was not required, paynent was by the job, and
not by the hour, the drivers furnished nost of their own snall
tools, the drivers had the option of accepting or refusing any
routes offered by the taxpayer, a driver's services were avail able
to others, no extraordinary reports, logs, etc., other than those
required of all truckers, were required by the Taxpayer, the
drivers bore the risk of |oss for any overdue | oads, fines, etc.,
and the drivers paid their own expenses and received no |ayover,
sick or other extraordinary pay or reinbursenent fromthe Taxpayer.

Each of the above factors indicate that the drivers were
i ndependent contractors. O primary inportance is the fact that
the drivers were not required to haul exclusively for the Taxpayer,
and in fact, had the option of refusing any route offered by the
Taxpayer . Several of the drivers also worked for other parties

whi |l e under contract with the Taxpayer. An enpl oyee would normally



not have such freedom of choi ce.

Once the driver accepted a route, the agreenent to haul was
between the |oad owner and the driver. The driver was solely
responsi ble for the manner in which the I oad was delivered, and was
not restricted by any special instructions or rules other than to
adhere to the normal standard of care and conpetency that is
i ncunbent on all truck drivers. No control was exerted by the
Taxpayer, except concerning the proper naintenance and care for the
vehi cl e.

The above considered, the Departnent is hereby directed to
reduce and nmake final the assessnment in question showi ng no tax
due.

Done this the 25th day of March, 1987

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



