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ORDER

This matter involves a disputed prelimnary assessnent of
income tax entered by the Revenue Departnent agai nst Chi-Mng and
Rosa H. Huang (" Taxpayers") for the year 1983. A hearing was set
in the matter for 2:.00 p.m, July 23, 1987. Notification of said
hearing was sent to the Taxpayers by certified nmail on June 8,
1987, and was returned uncl ainmed on June 26, 1987. The hearing
proceeded as scheduled, wth assistant counsel Mark Giffin
appearing on behalf of the Departnent. Based on the evidence
submtted in the case, the following findings of fact and
concl usions of |aw are hereby nmade and entered.

FI NDI NGS OF FACT

During 1983, the Taxpayers were enployed as assistant
professors at the University of South Al abama (wife) and the
University of Wsconsin (husband). On their joint 1983 Al abama
return, the Taxpayers cl ai med nunmerous expense deductions relating
to their enploynent. The Departnment reviewed the return and
di sall owed the follow ng itens:

(1) Travel by both Taxpayers to and fromwork, and other in-
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town transportation expenses were disallowed by the Departnent.
The Departnent contends that such expenses are personal comuting
expenses and thus not deducti bl e.

(2) Wrk related entertai nment expenses incurred by both
Taxpayers were deni ed. The Departnment's position is that such
deductions are not allowable because the entertai nment was not
requi red by the Taxpayers' enpl oyers.

(3) Meals, lodgings, |laundry and other m scell aneous |iving
expenses incurred by the husband while enpl oyed at the University
of Wsconsin were denied. The Departnent viewed the husband' s "tax
home" as being in Wsconsin, and thus disallowed the expenses as
bei ng personal in nature.

(4) Expenses relating to research coll aboration, including
the cost of express nmail and other delivery charges necessary for
t he exchange of tissue sanples, reference materials, etc., were
denied. The Departnent's position is that such deductions should
not be all owed because they were not required by the enpl oyer.

(5) The Departnent disallowed travel expenses relating to the
husband's return trips to Mobile from Wsconsin as bei ng personal
in nature. Trips by the wife to Wsconsin to investigate possible
career opportunities were denied as "job hunting expenses".

(6) The Taxpayers deducted travel and neal expenses relating
to their stockbroker. Such deductions were disallowed by the

Departnent as being personal in nature.
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CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-15(a)(1l) and rel ated Regs. 810-3-15-
.02 and 810-3-15-.10 provide a deduction for all ordinary and
necessary expenses incurred in carrying on a trade or business. An
expense is considered "necessary" if it is appropriate in
conducting a trade or business, but doesn't have to be essential or

absol utely necessary. Wlch v. Helvering, 290 U S. 111; Levitt and

Sons, Inc. v. Nunan, 142 F.2d 795. However, the burden of

substantiating a deduction is with the taxpayer, and failure to
present verifying records wll result in rejection of the anount

claimed. Welch v. Helvering, supra; Factor v. U S., 281 F.2d 100;

U.S. v. Wodall, 255 F.2d 370; Showell v. CI.R, 238 F.2d 143.

Concerning category (1), the Departnent was correct in
disallowng all travel expenses by the Taxpayers to and from worKk.
Such commuting expenses are personal in nature and thus not

deduct i bl e. Cl.R v. Flowers, 326 US. 465, Carragan V.

Conmi ssioner, 197 F.2d 246; Steinhort v. C.1.R, 335 F.2d 496.

The Departnent disallowed various entertai nment expenses, not
because such expenses were not incurred in furtherance of the
Taxpayers' work, but because they were not required by the
Taxpayers' enpl oyers. However, an expense is deductible if it

relates solely to the enployee's occupation, McCGovern v.

Conmm ssioner, 42 T.C. 1148, and it need not be required as |ong as

it constitutes an ordinary and necessary expenditure. Kosmal V.
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Conm ssioner, 39 T.C. M 651. Consequently, there being no dispute

that the Taxpayers' entertainnent expenses were ordinary and
related to their enploynent, such expenses should be all owed.
Concerning the husband's personal |iving expenses while in
W sconsin, such expenses are deductible only if incurred "while
away fromhone", i.e. away fromhis tax base. That determ nation
turns on whet her the husband' s enpl oynent was tenporary, as opposed
to indefinite. If business in a location is for a long or
indefinite length of tinme, then the taxpayer is considered to have
changed his tax home and any ordinary living expenses relating to

the new | ocation are not deductible. C1.R v. Moneyham 404 F.2d

522; Wight v. Hartsell, 305 F.2d 221; Harvey v. CI1.R, 283 F.2d

491. Tenporary enploynent is the kind that is expected to last for

only a short period, A bert v. Comm ssioner, 13 T.C 129, and even

if it is not knowm when the job is to end, it is tenporary only if

it lasts for a short duration. Ford v. Comm ssioner, 227 F.2d 297;

Norwood v. C.I.R, 66 T.C. 467.

In the present case, the husband's enploynent in Wsconsin
| asted the entire year, from January, 1983 through Decenber 1983.
Consequent |y, such enpl oynent nust be considered as not tenporary
in nature and thus all personal living expenses relating to the
husband' s enpl oynent in Wsconsin are not deducti bl e.

The Departnent deni ed the Taxpayers' research expenses because

they were not required by the Taxpayers' enployer. However, |ike
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the entertai nnent expenses di scussed above, there is no question
t hat such expenses were incurred in the course of the Taxpayers'
occupations, were necessary thereto, and thus shoul d be deductible
notw t hstandi ng that they were not required.

Al'l ordinary and necessary expenses incurred by a taxpayer in
securing and perform ng enploynent, if the enploynent sought is
related to the taxpayer's present trade or occupation, are

deducti bl e. Primuth v. Comm ssioner, 54 T.C 374; NMNotto .

Conmi ssioner, 54 T.C. 558; Mirris v. Conmm ssioner, 423 F.2d 611.

However, if the expenses are incurred in seeking and preparation
for enploynent, such expenses are not deductible. Morris v.

Comm ssi oner, supra. Nevert hel ess, as stated above, it 1is

i ncunbent upon a taxpayer to establish that the requisites for a
deduction are net.

In the present case, the Taxpayers failed to establish that
the clained expenses relating to the wfe's trips to visit the
husband in Wsconsin were for the primary purpose of seeking
enpl oynent. Thus, such expenses shoul d be disall owed as personal
in nature. The same is also true for the expenses relating to the
husband's trips to Mbile.

Finally, t he cl ai med deduct i ons relating to t he
st ockbr oker/invest ment counsel or were properly denied. Wile such
expendi tures may be deductible, Treas. Reg. §1.212-1(g); Picker v.

Comm ssioner, 371 F.2d 486, again it is necessary that the one
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claimng the deduction nust present evidence show ng that the
expenses were incurred in the pursuit of business and were not
personal in nature. Accordingly, because the Taxpayers failed to
establish that the expenses were primarily business related, they
were properly denied.

The above considered, the Departnent is hereby directed to
adj ust the assessnent in issue as set out herein. The assessnent,
as adjusted, should then be nmade final, with applicable interest as

required by statute.

Done this 4th day of August, 1987.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



