STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. S. 86-225
BLANCH M TURK §
d/b/a Turk's Cash Store
Route 1 Box 2 §
Marvin, AL 36762,
§
Taxpayer.
ORDER

This case involves two disputed prelimnary assessnments of
State sales tax for the period April 1, 1983 through March 31, 196
and Marengo County sales tax for the period August 1, 1983 through
March 31, 1986 entered by the Departnent against Blanch M Turk,
d/b/a Turk's Cash Store (Taxpayer). A hearing was conducted on
August 4, 1987. Blanch M Turk was present and represented
herself. Assistant counsel J. Wade Hope appeared on behal f of the
Depart nent. Based on the evidence submtted in the case, the
follow ng findings of fact and concl usions of |aw are hereby nmade
and entered.

FI NDI NGS OF FACT

The Taxpayer operates a retail grocery store/gasoline station.
The Departnent audited the Taxpayer's records and determ ned that
t he Taxpayer had under reported both her State and Marengo County
sales tax liability for the periods in dispute. According to the
Departnent, in conputing her sales tax, the Taxpayer tw ce deducted
t ax- exenpt gasoline sales fromtotal taxable gross receipts.

The audit was perfornmed using the Taxpayer's sal es records,



whi ch the Departnent concedes were satisfactory. Those records
were mai ntai ned as foll ows:

At the beginning of each workday, the Taxpayer started with
$200.00 in a cash receipts drawer. All noney taken in during the
day, fromeither cash sales or paynents on previous credit sales,
was placed in the cash receipts drawer. Cash paynents were taken
froma separate account. According to the Departnent's exam ner
t he Taxpayer confirnmed during the audit that at the close of each
day the receipts would be total ed and $200. 00 woul d be subtracted
to arrive at total daily gross receipts. The Taxpayer woul d then
subtract daily gasoline sales from total receipts and enter the
bal ance in the "store" colum of her sal es notebook. The gasoline
sales were listed in a separate "gasoline" columm. However, in
reporting sales tax, the Taxpayer would again subtract gasoline
sales from the "store" colum and report and pay tax thereon.
Thus, the Departnent asserts that the Taxpayer subtracted the
exenpt gasoline sales twice from total gross receipts, once in
arriving at the "store" colum and again fromthe "store" colum in
reporting taxable receipts to the Departnent.

I n conducting the audit, the Departnent exam ner schedul ed the
Taxpayer's total cash sales and collections and then deducted
gasoline sales and other exenpt itens. Consuner tax on beer and
cigarettes was deducted and credit was allowed for sales tax paid
to vendors for nerchandi se purchased for resale. Those itens

w thdrawn for personal use and consunption by the Taxpayer were
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added back to arrive at taxable gross proceeds.

The Taxpayer takes issue with the Departnent's determ nation
that gasoline sales were subtracted twice from gross receipts.
According to the Taxpayer, the "store" columm in her sales book
constituted total daily receipts, wthout deduction of the anmount
listed in the adjacent "gasoline" colum, and thus that it was
proper to subtract the gasoline sales fromthe "store" colum in
conputing and reporting her liability to the Departnent.

I n dispute of the Taxpayer's claim the Departnment points out
that the total of the conbined "store" and "gasoline" colums for
each year was approximately the sane as the total sales figure
reported by the Taxpayer on her individual inconme tax return. That
fact illustrates, according to the Departnment, that the "store"
colum constituted only nerchandi se sales and collections after
subtraction for gasoline sales, and not total sales of both
mer chandi se and gasol i ne as contended by the Taxpayer. O herw se,
the two colums added together would greatly exceed total sales.

The Departnent further points out that on sone days the "gasoline"
colum would exceed the "store" colum anmount, which could not
happen if gasoline sales were included as part of the "store"
columm, as argued by the Taxpayer.

CONCLUSI ONS OF LAW

The Departnent agrees that the Taxpayer's records were

adequate as required by Code of Ala. 1975, §40-23-9. The only
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issue in dispute is whether the "store" colum in the Taxpayer's
sal es book included gasoline sales. Al gasoline sales are exenpt
from sales tax under Code of Ala. 1975, §40-23-4(1). Thus, the
Taxpayer should be allowed to deduct gasoline fromgross receipts,
but only once, and not tw ce as the Departnent clains the Taxpayer
did inoriginally reporting to the State.

The Departnent's auditor testified that the Taxpayer had
confirmed during the audit that gasoline had been deducted from and
thus was not included in the "store" columm anount. The Depart nent
presents two points in support of that argunment. The first is that
the daily "gasoline" colum anount would sonetines exceed the
"store" colum for the sane day. Qovi ously, according to the
Department, if the "store" colum included all gasoline, then it
woul d have to be at |east equal in anmount to the "gasoline" colum.

However, the Departnent's position is incorrect in that the
"gasol i ne" colum included both cash and credit sal es of gasoli ne,
whereas the "store" colum, even if gasoline was included,
constituted only cash sales and collections for the day. Thus, if
a large volune of gasoline was sold on credit, that amount woul d be
i ncluded in the "gasoline" colum, but would not be a part of the
"store" colum. As a result, the "gasoline" colum could in sone
i nstances by greater than the "store" colum, which the Taxpayer
argues was the case.

The Departnent's second argunment is that the conbined total
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for both colums approxi mately equals the total sales reported on
the Taxpayer's individual incone tax return. ON this second
argunent, the Departnent's position is well taken. |[If gasoline was
included in the "store" columm, as argued by the Taxpayer, then the
conbi ned totals would include gasoline twice, once in the "store"
colum and again in the "gasoline" colum, and would thus greatly
exceed total sales. There is no reason to believe that the
Taxpayer's incone tax return showing total sales is incorrect.
Thus, the Taxpayer's own incone tax return verifies that the
"store" colum did not include gasoline. Consequently, the
Departnent's position is upheld.

The above consi dered, the evidence indicates that the Taxpayer
originally deducted gasoline sales in conputing her "store" colum
figure, and consequently that the Taxpayer had incorrectly reported
her sales tax liability by again subtracting gasoline sales from
gross sales. Accordingly, the prelimnary assessnent in issue is
correct and should be nade final as entered, with applicable
interest as required by statute.

Done this 26th day of August, 1987.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



