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This matter involves a prelimnary assessnent of contractors
gross receipts tax entered by the Revenue Departnent (Departnent)
against C & P Construction Conpany (Taxpayer) for the period
Decenber 1, 1985 through January 31, 1986. A hearing was conducted
by the Departnent's Adm nistrative Law Division on February 12,
1987. M. WIlliamD. Sanford, Sr. was present and represented the
Taxpayer. Assistant counsel Ron Bowden appeared on behalf of the
Department. Based on the evidence submtted by the parties, the
follow ng findings of fact and concl usions of |aw are hereby nmade
and entered.

FI NDI NGS OF FACT

On Cctober 16, 1981, the Al abama Hi ghway Departnent let a
contract to widen approximately two mles of road located in
Dal evill e, Al abana. On Novenber 2, 1981, the Taxpayer, as |ow
bi dder, was awarded the contract. Wrk began on Novenber 20, 1981,
with the projected conpletion date set for Cctober 1, 1982
However, due to unforeseen del ays caused by the failure of Al abama

Power Conpany to renove and rel ocate various utility poles and the
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delay of the City of Daleville in letting a contract to relocate
its water distribution system the Taxpayer could not finish the
project until February 3, 1983.

Due to the aforenentioned unforeseen delays, the Taxpayer
i ncurred extended overhead costs, for which it sought relief with
t he Hi ghway Departnent. The Hi ghway Departnent initially denied
the Taxpayer's claimin full. Thereafter, the claimwas submtted
to an Advisory Commttee which offered the Taxpayer a ful
settlenent of $23,942.17. The Taxpayer rejected the Advisory
Board's offer and filed a "Request for Equitable Adjustnment” asking
for approxi mately $285,000.00. The H ghway Departnent by letter
dat ed Septenber 17, 1984 deni ed the Taxpayer's claimand re-offered
the Advisory Board's figure of $23,941.17. However, at a fina
meeting between the Taxpayer and the H ghway Departnent, the
Taxpayer's attorney presented a damage estinmate of $105, 654.00
conputed using the "Eichleay" formula. The H ghway Depart nent
agreed to that anmount and on Decenber 20, 1985 the parties entered
into a "Settlenent Agreenment” in settlenment of all clains.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-23-50(a) in part levies a contractors
gross receipts tax as foll ows:

Upon every person, firm or corporation engaged or
continuing wthin this state in the business of
contracting to construct, reconstruct or build any public
hi ghway, road, bridge or street, an anount equal to five
percent of the gross receipts derived from perfornmance of
such contracts. The term "gross receipts" is herein
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defined to include only those anobunts derived and

received by the contractor fromthe performance of such

contracts.

There is no question that the $105,654.00 in question was paid
to the Taxpayer as a direct result of its work on the Daleville
project. The Taxpayer's argunment is that the extra anount was paid
as reinbursenent for "danmamges", i.e., additional overhead costs
incurred due to the unforeseen delays. However, characterization
of the ampbunts as a danmge paynent does not renobve said paynent
fromthe scope of the gross receipts tax. As stated, the tax is on
the "gross receipts derived from performance of such (highway)
contracts." The $105,654.00 was paid as a direct result of
addi ti onal expenses incurred by the Taxpayer in the performance of
the Daleville contract. Thus, the tax is due thereon, just as if
the extra paynent had been a part of the original contract.

The above considered, it is hereby determned that the
prelimnary assessnment as entered by the Departnment is correct and
should be nade final, with applicable interest as required by
statute.

Done this 30th day of March, 1987.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



