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This matter involves a disputed prelimnary assessnent of
incone tax entered by the Departnent against Stegall Metal
| ndustries, Inc. (Taxpayer) for the fiscal year ending Cctober 31,
1984. A hearing was conducted in the matter on August 6, 1987.
The Taxpayer was represented at said hearing by CPA G ant MDonal d.

Assi stant counsel Mark Giffin appeared on behalf of the
Depart ment . Based on the evidence submitted in the case, the
follow ng findings of fact and concl usions of |aw are hereby nmade
and entered.

FI NDI NGS OF FACT

The relevant facts are undi sputed. On its anended Al abama
return for the fiscal year ending Cctober 31, 1984, the Taxpayer
clainmed a credit for incone tax paid to the State of Tennessee.
The Departnment did not dispute that a tax had been paid to
Tennessee, but disallowed the clained credit on the grounds that
t he Tennessee tax in question, §67-4-806 T.C A, was not an "incone
tax" within the purview of the credit statute, Code of Ala. 1975,

§40-18-21. The Taxpayer subsequently instituted its appeal to the



Adm ni strative Law D vi si on.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-21 provides a credit agai nst Al abama
income tax "for the anount of inconme tax actually paid' to any
other state or territory. The determ native issue in the present
case is whether the Tennessee tax constitutes an inconme tax under
t he above secti on.

In 1969, the Al abanma Suprene Court addressed the sane issue in

State v. Algernon Blair, Inc., 228 So.2d 803, and found that the

Tennessee corporation tax in issue (then §7-2701 T.C. A, presently
§67-4-806 T.C.A.) which is referred to in the statute itself as an
exci se tax neasured by net earnings, was not an incone tax under
Tennessee |aw and thus not subject to the credit provisions of
§390, Title 51, Code of Ala. 1940 (presently §40-18-21). The Court
based its decision on several Tennessee cases which defined the
subj ect tax as an excise or privilege tax, and not an incone tax.

Roane Hosiery, Inc. v. King, 381 S.W2d 265; Wods Lunber Co. v.

McFarl and, 355 S.W2d 448. For a nore recent case on point, see

Cook Exports Corporation v. King, 652 S.W2d 896. The Court also

considered that the Tennessee Constitution, at §28, Article 2, also
prohi bits the inposition of an incone tax.

Wiile the Algernon Blair, Inc. case al one would be dispositive

of the present case, in 1985 the Al abanma Court of Cvil Appeals, in

Burton Manufacturing Co., Inc. v. State, 469 So.2d 620, cert.
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denied April 26, 1985, ruled that a Florida tax nmeasured by net

incone, while referred to in the statute as both a privilege and an
i ncone tax, constituted an inconme tax within the purview of §40-18-
21. The Court's decision was guided in part by the Miultistate Tax
Conpact (Conpact) definition of "incone tax", found at §40-27-1,
which defines the term as "a tax inposed on or neasure by net
i ncone. "

The Court further based its opinion on the fact that the
Florida Constitution was anended in 1971 so as to specifically
allow for inposition of a corporate incone tax, and that the
resulting tax, enacted on Decenber 21, 1971, has been characterized

by the Florida Suprene Court as an incone tax in Departnent of

Revenue v. Leadership Housing, Inc., 343 So.2d 611

The Departnent takes issue with the Burton decision, arguing
that the Conpact definition of "inconme tax" should not have been
used because the Conpact was not properly enacted and adopted by
the Al abama Legi sl ature.

The Departnent points out that the Conpact was passed by Act
395, Acts of Al abama 1967, which at Section 8 provides as foll ows:

This act shall becone effective upon its passage and

approval by the Governor or its otherw se becomng a | aw

and upon the passage and approval by the Congress of an

act authorizing the various states to enter into such

multistate tax conpact.

The Departnent argues that Congress has never taken the appropriate

action necessary to trigger operation of the Conpact, and thus that



4

the Conpact is not in effect in Al abanma.

However, in 1977 the Al abama Legislature, by Act 20, Acts of
Al abama 1977, adopted the Code of Ala. 1975, and therewith at
Section 4 repealed all statutes no included therein. The
recodification did not include Section 8 of Act 395, Acts of
Al abama 1967, quoted above, but does contain the substantive body
of the Conpact. Nonetheless, the Departnent has consistently taken
the position that the Conpact is not in effect in Al abama, and has
never required or enforced conpliance with its terns.

The Departnent's position, first, is that the Conpact is not
in effect, and thus, that the Court should not have used the §40-
27-1 definition of "incone tax" in deciding the Burton case. But,
the Departnent argues, if the Conpact was given |life through the
1977 recodification, then no credit should be allowed because of
§40- 18-22, which provides that any nulti-state business subject to
al | ocation and apportionnent under the Conpact shall not be all owed
a credit under §40-18-21.

The Court of CGvil Appeals did not address the issue of
whet her the Conpact had been properly enacted, apparently assum ng
that it is in effect. Gven the Conpact's inclusion in the 1975
Code wi thout that section requiring congressional approval, it
woul d appear that the provisions of the Conpact are operative
especially in light of Code of Ala. 1975, §1-1-10 and the cases

cited herein. However, even assuming that the Conpact is
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operative, it does not follow that §40-18-22 would prohibit
al l omance of a credit in the instant case.

As stated, §40-18-22 provides that a donestic corporation that
is engaged in nulti-state business so as to be subject to the
Conpact shall allocate and apportion its deductions and exenpti ons,
and that such corporation shall not be allowed a credit under §40-
18-21. That is, a credit for taxes paid to a foreign state is not
al | owabl e under §40-18-21 if the corporation in fact allocates and
apportions its income, deductions and exenptions as required by the
Conpact. In that the Departnent has never required conpliance with
or recognized the Conpact, and there is no evidence that the
i nstant Taxpayer reported in accordance with the Conpact, there is
no credence in the Departnent's argunent that the credit should be
di sall oned, even if technically the Conpact is in effect and the
Taxpayer should have conplied with its terns. The fact that the
Taxpayer did not report as required under the Conpact would make
§40- 18- 22 i nappl i cabl e.

The above discussion concerning the status of the Conpact
aside, the determ native issue remai ns whether the Tennessee tax in
issue is an incone tax within the purview of §40-18-21. The

Al gernon Blair, Inc. case would clearly control but for the Burton

deci si on. Thus, the question turns on whether the facts and
ci rcunstance surroundi ng the Tennessee tax are sufficiently simlar

to the Florida tax involved in the Burton case so as to nmake that



case controlling.

An analysis of Burton shows that the majority opinion was
based not only on the conclusion that the Florida tax was an i ncone
tax under the Conpact definition, but also that the tax was an
income tax under Florida |aw. The Conpact definition of incone tax
was used only as an "extrinsic aid" because the Florida statute is
anbi guous. The other factors considered by the Court were (1) that
the subject tax was enacted imediately after a constitutiona
amendnent allowi ng for passage of a corporate incone tax, (2) that
the statute itself refers to the tax as an incone tax, and (3) the
Florida Suprenme Court has characterized the tax as an incone tax.

Depart ment of Revenue v. Leadershi p Housing, Inc., supra.

The relative weight given each of the above factors is
unclear. But the fact that the Court considered several factors is
initself evidence that a determ nation should not be based solely
on whether the tax is neasured by net incone or net earnings and
thereby fits the conpact definition of "income tax". Judge Hol nes,
di ssenting, did not address whether the tax was an incone tax under
Al abama | aw, and instead based his dissenting opinion on the fact
that the Florida statute is clear in stating that the tax was
i ntended as a privilege tax.

Concerning the Tennessee tax, it 1is neasured by net
earnings", which is defined at §67-4-805 T.C. A as federal taxable

inconme with various adjustnments. Assumng that "net earnings" is
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equivalent to "net incone", then the Tennessee tax would
constituted an inconme tax under the Conpact definition of that
term

But there the simlarity between the Florida tax and the
Tennessee tax ends. As state, Tennessee tax is referred to
t hroughout the statute as an excise tax. Finally, the Tennessee
Suprene Court has declared that the tax is not an incone tax, but
rather, an excise tax on the privilege of doing business in the

state. Cook Export Corporation v. King, 652 S. W2d 896.

Thus, clearly the subject Tennessee tax is not an incone tax
under Tennessee law. The laws of the foreign state in question

must govern. State v. Robinson Land & Lunber Co. of Al abama, 77

So.2d 641. As stated by Judge Hones in his dissenting opinion in
Burton, "W nust give due regard to the |laws of our sister state of

Florida", citing Bond v. Hune, 243 U. S. 15, 21, 37 S.C. 366, 368.

The sane is true for the | aws of Tennessee.

The above considered, it is hereby determned that the
Tennessee tax in issue is not an incone tax within the purvi ew of
§40- 18- 21. That determnation is buttressed by the fact, as
previously stated, that the Al abama Suprene Court, in the Al gernon

Blair, Inc. case, has specifically ruled against allowing a credit

for the Tennessee tax in issue. An unanbi guous decision of the
Al abama Suprenme Court directly on point cannot be ignored or

ci rcunvented based on a subsequent case involving a differently
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worded taxing statute froma different state.

The above considered, the Revenue Departnent is hereby
directed to make final the prelimnary assessnent in issue as
originally entered, wth applicable interest as required by
statute.

Done this 13th day of August, 1987.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



