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Taxpayer . §
ORDER

This case involves two prelimnary assessnents of incone tax
entered by the Departnent against Lewey S. and Gayle W Horn
(" Taxpayers") for the cal endar years 1983 and 1984. A hearing was
conducted in the matter on June 10, 1987, with M. Lewey S. Horn
representing the Taxpayers and assistant counsel Mark Giffin
representing the Departnent. Based on the evidence submtted and
testinony taken, the follow ng findings of fact and concl usi ons of
| aw are hereby nade and entered.

FI NDI NGS OF FACT

On their 1983 and 1984 joint Al abanma incone tax returns, the
Taxpayers, a married couple residing in Linden, Al abama, clained
various traveling, neal and entertai nnment deductions relating to
the husband's duties with the Al abama National Guard. Wile a
nunber of the clai med deductions, including dues, uniforns, etc.,
were all owed by the Departnent, the follow ng were disputed and are
the basis for the assessnents in issue.

(1) The husband attended National Quard drills in Birm ngham

and on occasion visited and stayed overnight wth relatives in the
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area. The Taxpayers clained all mleage traveled by the husband,
including that mleage relating to the visits to the relatives.

The Departnent allowed only the direct m| eage necessary to trave
bet ween Bi rm ngham and Li nden.

(2) The Taxpayers deducted for neals and entertainnment
relating to both the husband and the various relatives. The
husband kept an expense | og, but did not keep individual records,
i.e. receipts, billings, etc. in verification of each expense.
Concerning the neals and entertainnent for the relatives, the
husband cl ai med that they were in reinbursenent for his overnight
stays and should therefore be allowed. The Departnent all owed
deductions relating to the husband of $14.00 per day. The
remai nder were disall owed.

(3) Expenses relating to the husband's one-day trips from
Li nden to Montgonery and back for flight training were disallowed.

The Departnent's position is that the expenses relating to such
trips were not deductible because the Taxpayer failed to stay
over ni ght.

(4) Expenses relating to the husband's trips to Nationa
Guard sunmer canp in Florida each year were initially disallowed.

However, such expenses were subsequently allowed in full except
for travel mleage between the summer canp location and the
Taxpayer's choi ce of barracks approxi mately 50-60 mles away. The
Taxpayer coul d have lived at or near the summrer canp | ocation, but

chose to reside at the nore confortable and nore distant
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accommodati ons away fromthe canp. The Departnent argues that the
expenses relating to the additional m | eage made necessary by the
Taxpayer's selection of living quarters is personal in nature and
t herefore not deducti bl e.

(5) Deductions relating to the husband's expenses in the
operation of a restaurant were initially disallowed, but upon re-
exam nation were permtted.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-15(a)(1l) and rel ated Regs. 810-3-15-
.02 and 810-3-15-.10 allow a deduction for all ordinary and
necessary busi ness expenses. That section is nodeled after federal
law, and thus, federal case |aw construing the federal statute

should control. Best v. State, Departnent of Revenue, 417 So.2d

197.
Whet her certain expenditures are deducti bl e depends entirely

on the particular facts of the situation, Conmm ssioner V.

Hei ni nger, 320 U. S. 467, and what constitutes ordinary and
necessary expenses nust al so be guided by the sanme rule. However,
it is clear that expenditures nade at the convenience of the
taxpayer and not in furtherance of a valid business purpose are not

allowable. CI1.R v. Flowers, 326 U S. 465. Only those expenses

directly and reasonable related to the husband's business pursuits

are properly deducti bl e. C.1.R v. Flowers, supra; Carragan V.

Comm , 197 F.2d 246.
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Concerning category (1), the Departnent was correct 1in
allowng only the mleage necessary for the husband to travel to
and return from drills in Birm ngham The additional mleage
traveled to visit relatives was not directly related to the
husband's duties with the National Guard and nust be considered
personal in nature.

Al taxpayers have the burden of substantiating a clained
deduction, and their failure to do so wll result in rejection of

the amount clainmed. Wlch v. Helvering, 290 U S. 111; Factor v.

US., 281 F.2d 100; U S. v. Wodall, 255 F.2d 370. 1In the present

case, the husband kept a general diary, but did not maintain
receipts or other records to verify the entries. However, relating
to neals, travel, entertainnment, etc., |.RS Reg. §l. 274-5
provi des that specific docunentary evidence is not necessary to
verify a log or diary entry if the anmount involved is |less than
$25.00. Consequently, the Departnent should allow up to $25.00, as
opposed to the $14.00 initially allowed by the Departnent, on al
unverified neal and entertai nment expenses cl ainmed by and rel ating
to the husband.

As to those expenses for neals and entertainnent relating to
the husband's relatives, such expenses are clearly not business
rel ated and are not deducti bl e.

Concerning the husband's one-day trips to Montgonery for

flight training, the federal courts have adopted the "sleep or
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rest" rule, which provides that for travel expenses to be
deductible, the trip involved nust be of such a nature that sleep
and rest would be reasonably required at sonme point during the

trip. US v.Correll, 389 US 299; WIllians v. Patterson, 286

F.2d 333; CI.R v. Flowers, supra. Consequently, the Departnent

properly disallowed the deductions relating to the husband' s one
day trips to Montgonery.

Finally, the expenses of traveling between sumer canp and the
over ni ght barracks sel ected by the husband sone 60 mles away were
non-deducti bl e, personal expenses. To be deductible, a trip nust
be judge by business demands, and not by the taxpayer's personal

conveni ence. Conmi ssioner v. Flowers, 326 U.S. 465; Carragan v.

Comm ssi oner, supra; Barnhill v. Comm ssioner, 148 F.2d 917. The

Taxpayer coul d have stayed at or near the summer canp | ocation, but
i nstead, chose not to do so for personal conveni ence. Any expenses
relating to that choice are not deductible.

The above considered, the assessnents in issue should be
reconputed to reflect the increase in the nmaximum allowed for
unverified deductions from $14.00, as conputed by the Departnent,
up to $25.00, as should be allowed. The assessments should then be
made final as adjusted, with applicable interest as required by
statute.

Done this the 30th day of July, 1987.
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Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



