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Taxpayer .

ORDER

The Departnent assessed incone tax against Loretta M
Col burn(" Taxpayer") for the cal endar years 1983, 1984 and 1985. The
Taxpayer appealed to the Admnistrative Law D vision and the matter
was submtted for decision on a joint stipulation of facts entered
into by CPA Dwight Daniell, Jr., for the Taxpayer, and assi stant
counsel Nancy 1. Cottle, for the Departnent. Based on the
undi sputed facts of the case, the followng findings of fact and
conclusions of |aw are hereby nmade and entered.

FI NDI NGS OF FACT

The Departnent audited the Taxpayer's incone tax returns for
1983, 1984 and 1985 and di sal | owed various nedical expenses paid by
t he Taxpayer for the care, |odging, education and welfare of her
34-year-old severely retarded daughter, Sherry Col burn.

Sherry contracted tuberculosis neningitis at the age of el even
mont hs, which caused severe nental retardation and spastic
extremties. Sherry's condition includes a spastic type speech, a
mar ked flexion deformty of the left wist and a flaccid |eft hand,

and left |leg atrophy which causes a linping walk. Her I.Q is |less



t han 50.

During the subject years, Sherry resided at Mountainview
Devel opnent Program Inc. ("Mwuntainview') a full-tine care
facility for retarded adults. Sherry was placed i n Muntainvi ew on
the recommendation of her physician because of her need for
constant supervision and assistance. Such care is necessary to
alleviate Sherry's handicaps and to allow proper education,
trai ning and exerci se.

Mount ai nview has full-tinme trained staff on around-the-clock
duty. A physician is on call 24 hours a day. Al progranms and
daily activities are supervised by a staff nenber, who also
participates in and instructs during the activity. Each patient
has individual goals for learning as necessitated by the patient's
i ndi vi dual needs and speci al probl ens.

CONCLUSI ONS OF LAW

Code of Ala. 1975, 840-18-15(13) provides a deduction for
medi cal expenses to the sane extent as allowed by federal |aw, 26
U S C, 8§213.

26 U . S.C., 8213 defines "nedical care" as the anmount paid "for
the diagnosis, cure, mtigation, treatnent or prevention of
di sease, or for the purpose of affecting any structure or function
of the body".

|. R C Reg. 1.213-1(e) further defines qualified "nedical care",

and at subsection (e)(1l)(v) states that in-patient institutional
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care is an allowabl e expense. However, each situation nust be
deci ded on a case-by-case basis, depending on the condition of the
i ndi vi dual and the nature of the services rendered.

Subsection (e)(1)(v)(a) reads in pertinent part as foll ows:

: For exanple, nmedical care includes the entire
cost of institutional care for a person who is
mentally ill and unsafe when |eft alone. Wi | e
ordi nary education is not nedical care, the cost of

nmedi cal care includes the cost of attending a speci al

school for a nentally or physically handicapped
individual, if his condition is such that the
resources of the institution for alleviating such
mental or physical handicap are a principal reason
for his presence there. 1In such a case, the cost of

attendi ng such a special school wll include the cost

of nmeals and lodging, if supplied, and the cost of

ordi nary education furnished which is incidental to
t he speci al services furnished by the schoo

* * *

Simlarly, the cost of care and supervision, or
of treatnent and training of a nmentally retarded or
physi cal |y handi capped i ndividual at an institution
is wth the meaning of the term "nedical care"
(enphasi s supplied)

In the present case, Sherry was placed in Muntainview at the
behest of her physician. The constant care and attention provided
by Munt ai nview al |l eviated Sherry's handi caps and facilitated her
daily well-being and educati on.

From the limted evidence presented in the case, it does not
appear that Mountainview is nmerely a "hone' for the nentally
retarded. Rather, it provides daily, schedul ed activities designed
to alleviate the patient's special problens. In Sherry's case,

constant care and supervision is also necessary.
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The above considered, it is hereby determned that the expenses
paid by the Taxpayer for the case of her daughter are all owable
medi cal care expenses under 840-18-15(13). Accordingly, the final
assessnments in issue should be reduced and made final show ng no
addi tional tax due.

Done this the 14th day of March, 1988.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



