STATE OF ALABAMA 8 STATE OF ALABAMA
DEPARTMVENT OF REVENUE, DEPARTMENT OF REVENUE
8 ADM NI STRATI VE LAW DI VI SI ON
V. 8 DOCKET NO. S. 87-130
THE DONCHO SCHOOL 8§
2501 Henry Road
Anni ston, AL 36201, 8§
Taxpayer. 8§
ORDER

The Donoho School ("Taxpayer") filed a petition for refund of
sales tax with the Departnment on January 28, 1987. The anount
involved is $944.15, relating to the period July 1, 1983 through
Decenber 31, 1985. The Departnent denied the petition and the
Taxpayer appealed to the Adm nistrative Law Division. The parties
were represented in the case by CPA Mtchell WIlianms, for the
Taxpayer, and assi stant counsel J. Wade Hope, for the Departnent.

The facts were submtted by joint stipulation. Based thereon, the
Adm nistrative Law Judge recommended findings of fact and
conclusions of law. After a review of the record, the Comm ssi oner
finds as foll ows:

FI NDI NGS OF FACT

The entire stipulation of facts, as submtted by the parties, is
as follows:

1. This case involves the Departnent of Revenue's
deni al of the Taxpayer's petition for refund of sales
tax in the anopunt of $944.15. The sales tax in
di spute involves the gross receipts received from
operating concession stands at f oot bal | and
vol | eybal | ganes.

2. The Taxpayer purchased food and drink itens tax
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free for resale in the concession stands and paid
for the goods wth a check. drawn on the school's
general fund. The receipts from the concession
stand sales were deposited into the school's
general fund. The school officials supervised and
controlled the operation of the concession stands,
the funds collected from concession stand sal es and
the use of the funds generated by the concession
stand sal es.

3. The nenbers of the school's Parents Association
actually operated the concession stands. No
charges were made for the |abor of the parents in
operating the concession stands. The concession
stands were only operated at honme football ganes
and maj or vol |l eybal |l ganes.

4. Al applicable sales tax was deducted fromthe
gross receipts of the concession stand sal es before
arriving at the taxabl e neasure.
Based on the above, it is determned that the subject concession
sales were made by the Taxpayer, which is a private, non-profit

institution, and not by the Parents' Association.

CONCLUSI ONS OF LAW

Code of Ala. 1975, 840-23-2(1) levies a sales tax on the gross
proceeds derived fromthe sale of tangi ble personal property.

Code of Ala. 1975, 840-23-2(2) levies a separate tax on "pl aces
of anusenent” based on the gross receipts derived from any such
busi ness. The Departnent argues that the concession sales in issue
constitute a part of the gross receipts derived from athletic
contests (football and volleyball ganmes), and thus are taxable
under 840-23-2(2). However, as noted, that section levies a
separate gross receipts tax on entry fees, green fees, adm ssions,

etc., which is separate and in addition to the tax on sales of
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tangi bl e personal property levied at 840-23-2(1). Consequently,

t he concession sales in issue are not subject to the gross receipts
tax levied at 840-23-2-(2). However, such sales are clearly
t axabl e under 840-23-2(1).

Further, sales by private educational institutions are not
exenpt from sales tax. Section 40-23-4(11) exenpts sales to the
State, counties and incorporated nmunicipalities. Section 40-23-
4(15) exenpts sales to county, city and i ndependent school boards
and all public educational institutions and agencies of the State,
counties and incorporated nunicipalities. The two sections overlap
and in effect exenpt all sales to the State, counties and
i ncorporated nunicipalities within the State, including all public
school s and both i ndependent and public school boards. But sales
to private schools are not exenpt, and certainly not sales by
private school s.

The Taxpayer argues that the sales are "casual sales", and thus
not subject to sales tax, citing a May 23, 1966 Attorney Ceneral's
opinion to the Hon. Janes M Canpbell. The opinion addresses the
taxability of various activities, including concession sales,
carried on by a Parents' organization affiliated with a private
school. The opinion first recognizes that bookstore and vending
machi ne sales conducted by the school constitute taxable retai
sales. The gross receipts derived fromathletic contests were al so
found to be taxable under 840-23-2(2). However, the witer

concluded that the itenms involved in all other fund-raising
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activities were not carried as part of the school's stock in trade
and were not sold in the regular course of business, and thus

constituted casual sal es.

Only taxpayers in the "business of selling" are subject to sales

tax under 840-23-2(1). Casual sales are not taxable. State v. Bay

Towi ng and Dredging Co., 90 S.2d 743. However, the term "casual

sale" is not defined by the revenue code.

Code of Ala., 840-23-1(11) defines "business" as all "activities
engaged in . . . wth the object of gain, profit, benefit or
advantage, either direct or indirect Departnent Reg. 810-6-1-.33
defines casual sales as "isolated sal es by persons not engaged in
busi ness of selling . . . ". Finally, "casual" is defined by the
Anmerican Heritage D ctionary, Second College Edition, as "occurring
by chance, accidental . . . not planned.

In State v. Bay Tow ng And Dredgi ng Conpany, supra, the Suprene

Court found that the incidental sale of used barges by a conpany
engaged in hauling oil by barge constituted a casual sale. The
conpany did not purchase the barges for resale, and did not sell

t he barges on a planned, regular basis. See also State v. GM & O

Land Co., 275 So.2d 687.

In the present case, the concession itens were purchased by
t he Taxpayer specifically for resale on a regular basis. The itens
were carried as part of the Taxpayer's stock of itens sold at

specific athletic events. Consequently, the school was operating
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a regular, planned business activity involving the sale of
concession itens. Al though a school's primary function is
education, it may al so conduct an ancillary retail business such as

a bookstore, vendi ng machi nes or a concession stand, on which sales

tax nmust be col | ect ed.
Two appellate court cases are also cited by the Taxpayer in

support of its position, City of Anniston v. State, 91 So.2d 211

and State v. Monk and Associates. Inc., 328 So.2d 306.

In Gty of Anniston, the Departnment assessed the city on its

gross receipts derived from five nunicipal swinmmng pools and a
golf course. The statute involved was the gross recei pts anmusenent
tax levied at 840-23-2(2) (then 8753(b), Title 51, Code 1940).

That section then, as now, included a parenthetical clause

indicating that athletic contests

conducted by any state, county or municipal educational institution
woul d be taxabl e. Cting the above parenthetical clause, the
Suprene Court held that the city was not liable for collection of
the gross receipts anusenent tax except relating to the
specifically listed athletic events. AS stated by the Court, at
page 213:

On the other hand, in subsection (b) of the section

| ast referred to, we find |anguage which we think

clearly denonstrates that it was not the |egislative

purpose for the tax to be collected by cities except

in regard to athletic contests, such as westling

mat ches, prize fights, boxing and westling
exhi bitions, football and baseball ganes. W have
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reference to the language included in the
parent hetical clause of subsection(b) of 8753, Title
51. If it had been the |egislative purpose to

require nmunicipalities to collect the tax in all

respects, there would have been no need for the

| anguage included in the parenthetical clause.

| n Monk, the taxpayer sold candy to various public school related

organi zations for resale. The Departnent argued that the sales
were not whol esale, but retail. The Taxpayer countered that the
sales were at wholesale, and if not wholesale, were sales to
school s which are exenpt from payi ng sal es tax.

The Court of Civil Appeals first noted that the organi zations
were so controlled by the schools that in effect the sales were by
t he school s thensel ves. The Court next noted that the schools were
not licensed retail nerchants and that under normal circunstances
a sale for resale to an unlicensed nerchant constituted a taxable
retail sale. Finally, the Court held that the exenption found at
8786(34) (m (now 840-23-4(15)) was inapplicable because it exenpted
only sales to schools for use or consunption by the schools and not
sales for resale

However, the Court then decided that no tax was due because
8786(3) of Title 51, Code 1940 (now 840-23-2) did not require
schools to collect sales tax on their sales, citing Cty of

Anni ston v. State, supra. Hol ding that the sales tax is on the

ultimate consuner and that the retailer is nerely the collector,
the Court considered that the candy conpany "cannot be |iable for

failing to collect tax froman unlicensed retailer (school) which



7

is exenmpt fromcollecting the tax fromthe ultimate consuner.” The
ruling applied only to the conpany's sales to public schools.
Simlar sales to independent PTA organizations were held to be
t axabl e.

As noted, the Cty of Anniston case involved the gross receipts

anmusenent tax |evied at 840-23-2(2). The decision was hinged on
the presence of that specific parenthetical clause wthin 840-23-
2(2) which taxed certain athletic contests. Al other city
sponsored events (specifically swimmng pools and a golf course)
were held to be non-taxable.

But Monk involved the sales tax |levied at 840-23-2(1). That
section is different from 840-23-2(2) in that it does not contain
the parenthetical clause (or simlar |anguage) on which the Gty of
Anni st on case was based. Thus, the deciding rationale in Gty of
Anni ston relating to 840-23-2(2) would not apply to the sale of
tangi bl e personal property taxable under 840-23-20(1). A cl ear
reading of 840-23-2(1) indicates that all sales of tangible
personal property, included sales by the State, etc., are taxable.

In any case, the Cty of Anniston case relates only to

activities conducted by a city, and the Monk decision relates only
to sales by public schools. Neither case provides authority for
t he Taxpayer's position that sales by private schools should be
exenpt from sal es tax.

The Departnent al so argues that the subject petition for refund

shoul d have been a joint petition involving both the Taxpayer and
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its concession custoners/purchasers. Departnment Reg. 810-6-4-.16
does require the filing of a joint petition, unless the Departnent
is satisfied that the vendor (Taxpayer) never collected the tax
from the consuner/ pur chaser. No evidence was introduced
i ndi cati ng whether sales tax was collected on the concession sales
in issue. Wthout such evidence, no decision can be nade as to
whet her a joint petition should have been fil ed.

The above considered, it is hereby determned that the petition
for refund shoul d be deni ed.

This order constitutes the final order for purposes of review
under Code of Ala. 1975, 841-22-20.

Done this 21st day of January, 1988.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



