STATE OF ALABANA 8§ STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMENT OF REVENUE
8§ ADM NI STRATI VE LAW DI VI SI ON
V. 8§ DOCKET NO. | NC. 87-138
PETER V. & JULIE G SINTZ 8§
3753 Prof essi onal Par kway
Mobil e, AL 36609, 8§
Taxpayers. §
ORDER

The Revenue Departnent entered prelimnary assessnments of incone
tax against Peter V. and Julie G Sintz ("Taxpayers") concerning
the years 1981, 1982, 1983 and 1984. The Taxpayers appealed to the
Adm ni strative Law Division and a hearing was conducted on August
10, 1988. J. George Wiitfield, Jr., Esqg., appeared on behalf of
t he Taxpayers. Assi stant counsel Sam C enney was present and
represented the Departnent. Based on the evidence presented by the
parties, the follow ng findings of fact and concl usions of |aw are
her eby nade and ent er ed.

FI NDI NGS OF FACT

The Taxpayers failed to tinely file Al abama i ncone tax returns
for the years 1979, 1980, 1981, 1982, 1983 and 1984. The
Departnent investigated the Taxpayers in 1983 concerning the tax
years 1979 and 1980. The Taxpayer inforned the Departnent auditor
during the exam nation that he had |large losses in 1979 and 1980,
but failed to provide any records by which the |osses could be
verified. Consequently, assessnents were entered for 1979 and 1980

based on income information received fromthe Taxpayer's law firm
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part nershi p. Fi nal assessnents were entered on August 15, 1983
(1980) and Septenber 23, 1983 (1979). The Taxpayers failed to
appeal the final assessnents, and instead paid the entire anmount of
t ax due.

The Taxpayers subsequently filed Al abanma inconme tax returns for
the years 1979, 1980, 1981, 1982, 1983 and 1984 on Septenber 11,
1985. The tax due was not paid. Consequently, the Depart nent
entered prelimnary assessnents for the years 1981, 1982, 1983 and
1984. The 1979 and 1980 returns were rejected by the Departnent
because of the final assessnents that had been previously entered
for those years.

The assessnents for 1982, 1983 and 1984 were entered based on
information fromthe Taxpayers' returns. The 1981 assessnent was
al so based on the return as filed, except that the Departnent
di sal l owed a net operating loss ("NO.") carryforward from 1980 to
1981. The Taxpayers conputed the NOL by first reducing the 1980
| oss by all carrybacks which could have been clainmed and all other
nodi fications required by the NOL statute, Code of Al a. 1975, 840-
18-15(16). The bal ance of the loss was then carried over to 1981.

The Taxpayers argue that the NOL carryforward shoul d be all owed
based on the | anguage of Departnent Reg. 810-3-15-.22. Conversely,
the Departnent contends that the 1980 |oss cannot be carried
forward because entry of the final assessnent for 1980 bars the
reopening of liability for that year.

CONCLUSI ONS OF LAW
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The primary legal issue to be decided is whether the fina
assessnent entered against the Taxpayers for the tax year 1980
precludes a NOL carryforward fromthat year to 1981

A final assessnment unappealed from is conclusive for the

assessnent period and cannot be overturned. Lanbert v. State, 414

So.2d 983. However, no final assessnent was entered for the year
in dispute, 1981. The fact that a final assessnent was entered for
1980 does not prevent the Taxpayers fromcarrying over a | oss from
that year to the subsequent year 1981 under the provisions of 840-
18- 15(16). To allow such a carryover would not alter the
Taxpayers' liability for 1980.

In State v. First National Bank of Auburn, 141 So.2d 196, the

t axpayer sought to carryover a NOL incurred in tax years 1954 and
1955 to subsequent years 1956, 1957 and 1958. The Depart nent
deni ed the carryover for the year 1958 on the follow ng grounds:

It seens to be the State's position that, under the
provisions of Act No. 568, a part of appellee's
operating |oss should have been applied first as a
carry-back to the tax year 1953 in an anount
(%$8,985.51) sufficient to offset the sane ampunt of
net inconme for that year; that, since such anmount was
not applied to the net income of that year, it has
been | ost to appellee as a deduction against its net
operating | osses, either as a carry-back or a carry-
over. The basis for this contention is that the
exci se tax assessnent for the tax year 1953 was nade
final on July 2, 1953; that appellee did not take an
appeal therefrom within the required thirty days
(Code 1940, Tit. 51, 8§ 140); and that, accordingly,
there is no way of crediting a part of the net
operating | oss against the net incone for that year
since the anmount of tax liability for that tax year
has becone conclusively fixed and is not subject to
being remtted, released, or in any way di m nished
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(citing Constitution 1901, § 100).

The Suprenme Court rejected the Departnent's position and held
that the taxpayer was entitled to either a refund for 1953 or a
credit of the |oss against incone for 1958.

Wile the facts in the above case are not identical to the
present facts, the case does hold for the proposition that a NOL
can be carried over or back in accordance with the NOL statute,
notw t hstandi ng that a final assessnment has been entered for one of

the years involved. The Bank of Auburn case even strongly inplies

that the taxpayer's liability in the final assessnment year can be
reopened if necessary to allow the taxpayer the intended benefit of
the statute. But in any case, if a loss in fact occurred during
the year, the taxpayer should be allowed to use the | oss in other
years under the NOL statute.

In short, if the Taxpayers incurred a NOL in 1980, then they
should be allowed to carryover the loss to 1981. A legitimte
deduction should not be disallowed in 1981 only because the
Taxpayers failed to appeal the final assessnent entered agai nst
them for 1980.

But if the Taxpayers are to be allowed a NOL carryforward, they
must present adequate records by which the clainmed | oss in 1980 can
be verified. Accordingly, the Taxpayers are hereby directed to
produce all relevant records within 30 days for exam nation by the
Depart ment. Thereafter, the Departnent wll report to the

Adm ni strative Law D vi sion whether the records adequately verify
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the NOL for 1980. A second hearing will be set if necessary.

In Iight of the above, an in-depth discussion of Reg. 810-3-15-
.22 is unnecessary. However, it should be noted that 840-18-15(16)
does not contain a time limtation as to when a refund resulting
froman NOL carryback nust be clainmed. Code of Ala. 1975, 8840-18-
43 (inconme tax) and 40-1-34 (general) provide a three year statute
for a refund of tax paid through mstake of law or fact. But those
sections would not apply to NOL refunds because the tax paid in
prior years is generally not paid through m stake. Thus, the
three year statute of limtations set out in Reg. 810-3-15-.22(4)
has no basi s.

Entered this 19th day of August, 1988.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



