STATE OF ALABANA 8 STATE OF ALABANA
DEPARTVENT OF REVENUE, DEPARTMENT OF REVENUE
8 ADM NI STRATI VE LAW DI VI SI ON
V. 8 DOCKET NO. S. 87-154
BLUE MOUNTAI N | NDUSTRI ES 8
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Taxpayer . §
ORDER

This hearing concerns a petition for refund of sales tax filed
by Blue Muntain industries (' Taxpayer') for the period January 1,
1983 through Decenber 31, 1985. A hearing was conducted in the
matter on July 23, 1987. The Taxpayer was represented at said
hearing by M. T. A Rothwell and M. Dave Sundstrom Depart nent
assi stant counsel Ron Bowden appeared on behal f of the Departnent.
Based on the evidence submtted by the parties at the hearing, the
follow ng findings of fact and concl usions of |aw are hereby nmade
and entered.

FI NDI NGS OF FACT

The issue in dispute is whether netting sold by the Taxpayer to
Petrou Fisheries, Inc. during the period in question should be
exenpted from sal es tax under the provisions of Code of Al a. 1975,
840- 23-4(13), which reads as foll ows:

(13) Gross proceeds of the sale or sales of
mat eri al s, equi pnent, and nmachi nery which enter into
and becone a conponent part of ships, vessels or
barges of nore than 50 tons burden, constructed or
built within this state.

The pertinent facts are undi sputed. During the period in
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di spute, the Taxpayer sold netting to Petrou Fisheries, Inc. The
netting was subsequently used aboard fishing boats in the waters
of f of Loui si ana.

The nets were spread by small boats (17,000 pounds), and were
hauled in by a larger vessel, which the parties agree is over 50
tons burden. The Taxpayer concedes that the vessels on which the
subj ect nets were used were not constructed w thin Al abana.

The Taxpayer's argunent is that it should not -have to pay the
tax in issue because pursuant to an audit of the Taxpayer in 1979,
the Departnment determned that the Taxpayer's sales to Petrou
Fi sheries were exenpt. Accordi ngly, the Taxpayer relied on the
Departnent's determnation and did not collect tax from Petrou
Fi sheries on all subsequent transactions.

The Departnent concedes that the netting becane a conponent part
of a vessel of over 50 tons burden, and also that the Departnent's
audit in 1979 excluded fromtaxation all of the Taxpayer's sales to
Petrou. However, the Departnent's position is that the exenption
is inapplicable because the vessels in question were not
constructed in Al abana. Further, the Departnent argues that
the State cannot be estopped from collecting tax as a result of
i ncorrect advice or information given by a Departnent enpl oyee.

CONCLUSI ONS OF LAW

The exenption provided by 840-23-4(13) applies to the sale of
mat eri al s which becone a conponent part of vessels of over 50 tons

burden, which are built within Al abana. The Departnent concedes
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that the netting in question qualifies for the exenption, except
for the fact that the vessels on which the netting was used were
not constructed in Al abama.® There is no dispute that the vessels
were constructed outside of Al abama. The statute clearly requires
that the vessels nust be built in Al abama for the exenption to
apply. Accordingly, the subject sales did not conme within the
purvi ew of the exenption section and therefore are taxable.

The Taxpayer's estoppel argunent nust also be rejected. I n

State v. Maddox Tractor & Equi pnent Co., 69 So.2d 426, the Al abama

Suprene Court held that the Revenue Departnent cannot be prevented
due to prior inconsistent advice or actions fromcollecting a tax
that is otherw se due.

The above considered, the Departnent's denial of the refund in
i ssue i s hereby uphel d.

Done this 28th day of July, 1987

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge

I'n State v. Sprinkle Net Shop, Inc., 351 So.2d 608 (1977) the
Court of Cvil Appeals held that nets and rel ated equi pnent sold
for use on shrinp boats of over 50 tons burden were exenpt as
conponent parts under 840-23-4(13). It should be noted, however,
that the Court in that case strongly inplied that the exenption may
be limted to only materials and equi pnent used in the origina
construction of the vessel.







