STATE OF ALABANA 8 STATE OF ALABANA
DEPARTVENT OF REVENUE, DEPARTMENT OF REVENUE
8 ADM NI STRATI VE LAW DI VI SI ON
V. 8 DOCKET NO. S. 87-169
DESI GN FORUM | NC. 8
132 Cove Commercial Park
@l f Shores, AL 36542, 8
Taxpayer. 8§
ORDER

Thi s case involves several disputed prelimnary assessnents for
State, Baldwin County, and Gty of Qulf Shores sales tax, and Gty
of Gulf Shores use tax, all for the period January 1, 1984 t hrough
Decenber 31, 1986, as well as Cty of Orange Beach sales tax for
the period January 1, 1986 through Decenber 31, 1986.

A hearing was conducted in the matter on July 31, 1987 at the
Revenue Departnment Taxpayer Service Center in Mbile A abama. The
Hon. Walter B. Chandl er was present and represented the Taxpayer.

Assi st ant counsel Ron Bowden appeared on behal f of the Departnent.
Based on the evidence presented at said hearing, the follow ng
findings of fact and conclusions of |aw are hereby nade and
ent er ed.

FI NDI NGS OF FACT

During the periods in dispute, the Taxpayer contracted to sel
or furnish "condo packages”™ to various condom nium owners in
Bal dwi n County, Al abanma. Sai d packages consisted of furniture
housewares, |inens, wall paper, drapes and carpeting. The Taxpayer

mai nt ai ned a place of business, but kept very little inventory.
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Rat her, the Taxpayer's custoners, with the Taxpayer's advice and
assi stance, would select the desired furnishings from catal ogs kept
by the Taxpayer or froma nodel condom nium unit naintained by the
Taxpayer. The itens would then be ordered by the Taxpayer, and
upon shipnent to the Taxpayer's business |ocation, the Taxpayer
would deliver and install the furnishings at the designated
| ocati on.

When t he Taxpayer went into business in 1983, it applied for a
sales tax nunber with the Departnent. However, the application was
rejected by the Departnent and the Taxpayer was inforned that it
shoul d obtain a use tax nunber, which was subsequently issued.
During the period in question, the Taxpayer duly paid use tax
measured by its cost of goods sol d.

However, the evidence indicates that the Taxpayer charged a
sales tax of from 4% to 8% depending on the local tax rate, on
each of its sales. The sales tax was based on the total anount
changed by the Taxpayer to its custoners. The Taxpayer argues that
the anount delineated as a sales tax on its invoices was in
actuality a charge for storage and handli ng.

The Departnent audited the Taxpayer and set up a sales tax
liability nmeasured by the difference between the Taxpayer's cost of
goods sold, on which use tax had al ready been paid, and the sales
price charged by the Taxpayer. The Taxpayer's charges for carpet,
wal | paper and related |abor were subtracted from the sales tax

measure, those itens being considered by the Departnent as being



3

subject to tax neasured by the Taxpayer's cost, and not the

subsequent sal es price.

The Departnent's position is that the Taxpayer is in the
busi ness of selling tangible personal property, and not rendering
a professional service. Further, the Departnment argues that it
cannot be estopped from collecting a tax because of incorrect
information given by a Departnent enployee. Finally, the
Department contends that as between the Taxpayer and the
Departnent, the Departnent is due to receive any tax that was
erroneously collected fromthe Taxpayer's custoners.

On the other hand, the Taxpayer argues that it is providing a
prof essional service and is not in the business of selling tangible
personal property. The Taxpayer further contends that the sales
tax charged to its custonmers was in fact a storage and handling
charge for which an extra charge would have been added if the
amount charged as a sales tax had not been collected. Finally, the
Taxpayer asserts that the Departnment should be estopped from
retroactively collecting any del i nquency because the Taxpayer had
reported and paid tax in strict accordance with the Departnment's
i nstructions.

CONCLUSI ONS OF LAW

The Taxpayer contends that as an interior designer, he is
rendering a professional service, and that the sale of furniture is

merely incidental to that profession. The Al abama Suprene Court
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has | ong recogni zed the distinction for tax purposes between the
incidental, nontaxable transfer of property involved in the
exercise of professional skill, and the taxable sale of tangible

personal property. State Tax Comm ssion v. Hopkins, 176 So. 210;

Haden v. MCarty, 152 So.2d 141; Crutcher Dental Supply Co. .

Rabren, 246 So.2d 415; State v. Harrison, 386 So.2d 460. The

distinction is now based on whether the Taxpayer is engaged in a

"l earned profession.” Al abama Board of Optonetry v. Eagerton, 393

So. 2d 1373.

Using that criteria as a guideline, it is clear that an interior
designer is not practicing a "learned profession". Wiile an
interior designer may advise a custoner as to color, coordination
and style of furniture, the purpose of the transactions in the
instant case was the sale of furniture, and the designer's
assi stance was incidental to those sales.

In the present case, the Taxpayer's custoners are not purchasing
his skills as a designer, but rather, the furniture and other itens
that are being sold. The fact that the Taxpayer's sal es are nade
nmostly through catal ogs, as opposed to off a showoomfloor, is of
no consequence. A taxpayer does not have to nmaintain a fully
stocked retail outlet to nake taxable retail sales.

Concerni ng the Taxpayer's estoppel argunent, the Al abama Suprene
Court has specifically held that a taxpayer cannot be relieved of
l[tability for a tax due because of incorrect or m sl eading advice

or information given by a Departnent enployee. State v. WMaddox
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Tractor and Equi pnent Conpany, 69 So.2d 426; State v. Norman Tie

and Lunber Conpany, 393 So.2d 1022 .

Further, the Taxpayer was not harned by the Departnent's
incorrect instructions to pay a use tax on its cost of goods sold,
as opposed to a sales tax, in that the Taxpayer in fact charged and
collected fromhis custoners a the anount presently assessed by the
while the Taxpayer had reported and paid its costs of the itens
sold, it had question collected sales tax on the hi gher charged and
collected from his custoners a sales tax equal to the anount
presently assessed by the Departnent. That is, while the Taxpayer
had reported and paid use tax nmeasured by its costs of the itens
sold, it had during the period in question collected sales tax on
t he higher sales price of said itens. Thus, even if the sales tax
was not due, as between the Taxpayer and the Departnent the
Departnent is entitled to any overpaynent of tax that was

erroneously <collected Taxpayer's custoners. State v. Ross

Jewel ers, 72 So.2d 402.

The above considered, it is hereby determned prelimnary
assessnents in issue are correct and should final, with applicable
interest as required by | aw.

Done this 15th day of Cctober, 1987.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



