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Taxpayers.

ORDER

The Revenue Departnent assessed incone tax agai nst Roger F. and
Judy K Woten ("Taxpayers") for the calendar year 1984. The
Taxpayers appealed to the Admnistrative Law D vision and a hearing
was conducted on Septenber 7, 1988. M. Roger F. Woten appeared
for the Taxpayers. Assistant counsel Duncan Crow represented the
Department. Based on the evidence submtted by the parties, the
follow ng findings of fact and concl usions of |aw are hereby nmade
and entered.

FI NDI NGS OF FACT

The Revenue Departnent audited the Taxpayers for 1984 and
entered the foll ow ng adjustnents:

(1) The Depar t ment di sal lowed daily travel expenses
clainmed by the Taxpayer. The Taxpayer was enployed as an
electrician with the Tennessee Valley Authority ("TVA') for at
| east the period 1980 through 1984. The Taxpayer was a nenber of
a local |abor union and worked as needed by the TVA at the Brown's
Ferry Nucl ear Power Plant under a standard "11-29" contract. That

is, the contract termwas for 11 nonths and 29 days. The duration
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of each assignnent varied from two weeks to the full contract
period. A separate contract was signed for each job assignnent.
The Taxpayer was off a total of approximately 10 nonths from 1980
t hrough 1984.

During 1984, the Taxpayer worked until April 6, was off until
July 30, was re-enployed on July 30, was laid off again on
Septenber 5, and was finally rehired on Novenber 4. The Taxpayer
clainmed his travel expenses to and fromwork on his 1984 Al abama
incone tax return. The Departnent disallowed the expenses as non-
deducti bl e commuti ng expenses.

The Taxpayers' residence burned in 1984 and the Taxpayers
clainmed a casualty loss on the destroyed household itens. The
Taxpayers' insurance conpany conputed the value of the I ost
property as replacenent cost |ess depreciation. The Taxpayers
adopted the sane value as allowed by the insurance conpany.
However, the Departnent rejected the Taxpayers' conputations and
further depreciated the property to arrive at what the Departnent
considered a nore accurate value for the destroyed property.

(3) The Taxpayers received $63,000.00 in insurance as
rei mbursenent for the loss of their residence. The Taxpayers'
basis in the property was $41, 500. 00. Consequently, the Departnent
i ncl uded $21, 500. 00 as taxabl e gain.

(4) Finally, the Departnment included $187.46 in insurance
proceeds as taxabl e inconme because the insurance conpany reported

t hat anmount as rei nbursenent for normal |iving expenses.
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CONCLUSI ONS OF LAW

(1) Enpl oyee Travel Expenses

Code of Ala. 1975, 840-18-15(a)(1) is based on 26 U S.C. 8162
and allows a deduction for all ordinary and necessary expenses
incurred in carrying on a trade or business. But no deduction can
be all owed for personal |iving expenses, which includes commuting

expenses to and fromwork. Fausner v. Conm, 413 U S. 838, 93 S. 1.

2820; Comm ssioner v. Flowers, 326 U S. 465, 66 S.Ct. 250.

However, an exception to the rule applies if the enploynent is
away from the taxpayer's normal tax base and is tenporary in

nature. As stated in Cockrell v. CI.R, 321 F.2d 504:

VWere it appears probable that a taxpayer's enploynent
outside the area from his regular abode wll be for a
"tenmporary' or 'short' period of time, then his trave
expenses are held to be deductible; conversely, if the
prospects are that his work wll continue for an
"indefinite' or an 'internediate' or 'substantially |ong
period, then the deduction is disallowed.
The burden is on the taxpayer to establish that he is entitled
to a deduction for work-related travel expenses. UsS V.
Tauf erner, 407 F.2d 243, cert. denied, 396 U S 824, 90 S.Ct. 66.
In the present case, there is no evidence to indicate that the
j obs worked by the Taxpayer during 1984 were away from his norma
tax honme. Rather, the Taxpayer was steadily enployed during the
period at the Brown's Ferry Nuclear Plant. The periodic breaks in
enpl oynment were not sufficient to nake the Taxpayer's enpl oynent

tenporary in nature.

In simlar circunstances, an enployee's travel to various
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construction jobs has been found to be nothing nore than non-

deducti bl e commuti ng expenses. Comm v. Purifoy, 254 F.2d 483

Kason v. U S, 671 F.2d 1059. Consequently, as in the above cases,

it nmust be found that the travel expenses in issue were in the
nature of normal, non-deductible commuting expenses.

(2) The Casualty Loss Deducti on

A casualty loss is neasured by the difference between the fair
mar ket val ue of the property before the destructive event and the

fair market value immediately followng the event. Helvering v.

Onens, 59 S. Ct. 260, 305 U S. 468.

In the present case, the Taxpayers used the insurance conpanies'
estimate of replacenent cost |ess depreciation in valuing the | ost
property. Depreciation varied according to the age of each
particular item

The fair market value of used furniture can only be esti nated.
However, the valuation nethod selected by the Taxpayers is
reasonabl e under the circunstances, especially considering that the
sanme nethod was used for reinbursenent purposes by the Taxpayers
i nsurance conpany. Replacenent cost can be used in sone instances
to estimate current value if the property is properly depreciated.

(3) Taxable Gain on Insurance Proceed

The Taxpayers object that the Departnent should not have
i ncluded $21,500.00 in insurance proceeds as taxable incone.
However, the Taxpayers realized a gain on the difference between

t he amount received ($63,000.00) and their basis in the property
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(%41, 500. 00), see Code of Ala. 1975, 840-18-7. Accordingly, the

Department properly included the $21,500.00 as taxable incone in
1984.

(4) Reinbursenent for Normal Living Expenses

Finally, the Departnment properly included the $187.46 shown by
t he i nsurance conpany as paid for nornmal |iving expenses as taxable
i ncone.

Accordingly, the Departnment should reconpute the Taxpayers'
litability as directed above, and thereafter nake the assessnent
final, with interest as required by statute.

Done this 26th day of Septenber, 1988.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



