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The Revenue Departnent denied four petitions for refund of sales
tax filed by Roberts Cafeteria, Inc. ("Taxpayer") for the nonths of
Sept enber, Cctober, Novenber, and Decenber, 1983. The Taxpayer
appealed to the Adm nistrative Law Division and a hearing was
conducted on March 9, 1988. The Taxpayer was represented at said
hearing by James P. O Neal, Esqg. Assistant counsel J. Wade Hope
appeared for the Departnent. Based on the evidence submtted by
the parties, the followng recommended findings of fact and
concl usions of |aw are hereby entered.

FI NDI NGS OF FACT

The relevant facts are undi sput ed.

The Taxpayer operated the cafeteria at Sanford University from
1968 through the nonths in dispute, Septenber through Decenber,
1983. The Taxpayer provided all food and service personnel
necessary to operate the cafeteria. The University provided the
bui I ding, appliances utensils, and all wutilities. The Taxpayer
remtted 5 1/2%of its gross sales back to the University in return

for the use of the above itens.



The Taxpayer mnmade cash sales to individuals and al so sold neal s
pursuant to two standard neal plans. A 5-nmeal plan offered
breakfast, lunch and di nner on Monday through Friday, and a 13- neal
pl an of fered | unch and di nner Monday through Saturday and | unch on
Sunday. The taxability of the nmeal plan sales is the central issue
in this case.

The University offered the neal plans to the students and was
paid directly by the students. The Taxpayer was not involved in
and had no know edge of the dealings between the students and the
Uni versity. No evidence was introduced concerning how nmuch the
Uni versity charged the students for the neal plans or whether the
anount charged had any relation to the anobunt subsequently paid by
the University to the Taxpayer.

The University and the Taxpayer negotiated as to how nmuch the
Taxpayer would be paid for each neal plan participant. The
University paid the Taxpayer nonthly based on the nunber of
students participating in the nmeal plan program wthout regard as
to how many neals were actually served. with each paynent, the
University also notified the Taxpayer of any deletions or additions
for the comng nonth. The neal plan program included sone
schol arshi p students who had not purchased a neal plan from the
Uni versity. The Taxpayer was paid by the University for those
schol arship students just as with the other students.

The Taxpayer reported its gross receipts fromboth cash and neal

pl an sal es, subtracted out the sales tax, and then conputed and



paid sales tax to the Departnent. The Taxpayer agrees that tax is
due on the individual cash sales. The only issue in dispute is
whet her tax is due on the neal plan sales.

The Taxpayer contends that the nmeal plan sales were tax exenpt
sales to the University. Conversely, the Departnent contends that
the sales were to the students participating in the plans and thus

t axabl e.

CONCLUSI ONS OF LAW

The initial question is whether the neal plan sales were to the
participating students or to the University. Upon review, it is
clear that the sales were between the Taxpayer and the University.

The Taxpayer negotiated with only the University concerning the
meal plans and was paid directly by the University. The Taxpayer
had no dealings with the students other than to deliver the neals
as directed and required by its agreenment with the University. The
Taxpayer had no control over or know edge as to how nuch the
students paid the University for the neal plans.

The above conclusion is confirmed by the fact that sone of the
meal plan students were on scholarship and did not pay for the
nmeal s. The Taxpayer was paid by the University for those
schol arship students just as with all other students. It cannot be
reasonably argued that the sales were to the schol arship students
when those students never negotiated with the Taxpayer and paid
not hi ng for the neals.

The Departnment argues that the University was only a conduit

t hrough which the noney paid by the students was passed to the



Taxpayer. But as noted, there is no evidence indicating that the
prices charged by the University to the students had any relation
to the sales price paid by the University to the Taxpayer. The
deal i ngs between the University and the students were separate and
apart fromthe sales in issue by the Taxpayer to the University.

The issue then turns to whether the sales to the University
shoul d be exenpt, as argued by the Taxpayer. The Departnent as
much as conceded at the admnistrative hearing that sales to
private schools are exenpt, see reporter's transcript at pages 14
and 15. However, the Departnent later in its post-hearing brief
(page 8) refused to take a position either for or against the
exenption, but rather argued that the exenpt status of private
school s was not in issue.

The revenue code does not exenpt or exclude sales to private
schools fromsales or use tax liability. The provision comng the
cl osest is §40-23-4(a)(15). That section exenpts sales to "county
and city school boards, independent school boards and al
educational institutions and agencies of the state of Al abana, the
counties within the state or any incorporated nmunicipalities of the
state of Al abama".

The phrase "independent school boards" as used in the context of
subsection (15) cannot be construed to include private schools,
especially in light of the fact that all public educational
institutions are specifically exenpted. The Legislature could have

easily included private educational institutions in the exenption



section if it had intended to exenpt such institutions fromtax.
Sanford University is a private school, not an independent schoo
board, and is not exenpt by statute from sales or use tax.
The above conclusion is supported by the rule of construction
that exenptions fromtaxation nust be strictly interpreted, and any
uncertainty in the |anguage nust be construed against the

exenption. Brundidge MIling Co. v. State, 228 So. 2d 475.

However, Departnment Reg. 810-6-3-.47.02 unanbi guously states
that "(Sales to private schools are specifically exenpted from
sal es and use taxes". The Taxpayer argues that the regulation is
sufficient to grant the exenption.

A long-standing interpretation of a statute by an admnistrative
agency should be given considerable weight. However, where the
interpretation is clearly contrary to the
statute it deens to interpret, or is unsupported by any statutory
authority, then the agency's erroneous pronouncenent mnust be

overruled. East Brewton Mterials, Inc. v. State Departnent of

Revenue, 233 So.2d 751; Boswell v. Abex Corp., 317 So.2d 317; Sand

Mountai n Bank v. Albertville Nat. Bank, 442 So.2d 13.

Further, the Departnent cannot be estopped from properly
adm nistering the revenue code based on an erroneous

interpretation of the law. State v. Maddox Tractor and Equi pnent

Co., 69 So.2d 426. Just as the Departnent cannot expand the scope
of atax levy or limt an exenption by regulation, it cannot create

an exenption from taxation by regulation where there is no



statutory authority for the exenption.
Sone cases do hold that an agency nust abide by its own rules.

Cent. La. Elec. Co. v. La. Pub. Serv. Comin., 377 So.2d 1188; U.S.

v. N xon, 418 U S. 683 94 S C. 3090. However, those cases
i nvol ve either procedural rules or the delegation of authority by
t he agency. They do not hold that a substantive regul ati on nust be
uphel d, even if clearly

erroneous.

The above considered, the sales to the University were not
exenpt from sales tax and thus the refunds requested by the
Taxpayer should be denied. This is a recomended order only. The
original along wth the record and transcript has been forwarded to
the Comm ssioner. The final order issued by the Comm ssioner may
be appeal ed pursuant to Code of Ala. 1975, §41-22-20.

Entered this 3rd day of January, 1989.



