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ORDER

Couch, Inc. ("Taxpayer") filed petitions for refund of State and
Cty of Dothan sales tax for the period January 1, 1982 through
April 30, 1984. The Departnent denied the refunds and the Taxpayer
appealed to the Adm nistrative Law D vision. The Taxpayer was
represented by Robert R Reid, Jr., Esq. Assi stant counsel Ron
Bowden appeared for the Departnent. Based on a joint stipulation
of facts, and in consideration of briefs filed by both parties, the
Adm ni strative Law Judge entered a recomended order on March 28,
1988. After a review of the Admnistrative Law D vision record in
the case and the recommended order, the follow ng findings of fact
and concl usions of |aw are hereby nade and entered.

FI NDI NGS OF FACT

The relevant facts are undi sput ed.

The Taxpayer is in the business of producing and selling asphalt
products and has its principal plant and offices in Dothan, Houston
County, Al abana.

During the subject period, the Taxpayer nade retail sales to the

State of Alabama and its political subdivisions on which no sales



tax was charged. Sales to the State and its political subdivisions
are exenpted fromsales tax by Code of Ala. 1975, §40-23-4(11).

The Taxpayer al so nmade retail sales to the Georgia Departnent of
Transportation (D.O.T.). The CGeorgia DOT. initiated the sales by
i nquiring whether the Taxpayer had available the desired quality
and quantity of asphalt mx. if the desired product was avail abl e,
the Georgia DO T. drove its trucks to the Taxpayer's Dot han pl ant
and picked up the asphalt. The Taxpayer subsequently billed the
Georgia D.OT. at its offices in Georgia, and the CGeorgia D.OT.
mai | ed paynent to the Taxpayer in Al abana.

No sales tax was charged by the Taxpayer on its sales to the
Georgia D.OT. The Departnent audited the Taxpayer and assessed
State and City of Dothan sales tax on the gross receipts derived
from said sales. The Taxpayer paid the tax and tinely filed a
petition for refund. The Departnent denied the refund and the
Taxpayer appealed to the Adm nistrative Law D vi sion.

The CGeorgia D.OT. also purchased asphalt from plants within
CGeorgia during the subject period. No tax was charged on those
sales in that the State of Georgia is exenpt fromthe Georgia sales
tax. Al asphalt purchased by the Georgia DO T. was used to build
or repair roads or highways in Georgia.

The issue, as stated by the Taxpayer in "Taxpayer's Response to
Notice of Hearing", is as follows:

Whet her the Al abana sales tax structure that exenpts
sales to the State of Alabama and its political

subdi visions but not sales to other states and their
political subdivisions is, as so applied, a discrimna-



3

tion against interstate commerce and a denial of equal
protection of the laws in violation of the conmerce
cl ause and equal protection clauses of the United States
and the State of Al abama Constitutions.

CONCLUSI ONS OF LAW

The Comrerce Cause, Article |, 8§38, d. 3 of the US.
Constitution, prohibits a state from inposing a tax which
discrimnates against interstate commerce by providing a direct

comercial advantage to in-state business. Boston Stock Exch. v.

State Tax Comin., 97 S.Ct. 599, 429 U.S. 318; Northwestern Cenent

Co. v. Mnnesota, 79 S. . 357, 358 US. 450; Maryland v.

Loui siana, 101 S. Ct. 2114, 451 U S. 725.

The Taxpayer argues that the exenption provided to the State of
Al abama unconstitutionally discrimnates against out-of-state
purchasers, and specifically the Georgia D.O. T. However, the State
of Al abanma does not conpete either directly or indirectly with the
Georgia D.OT. or any other in-state or out-of-state business or
government entity, and its exenption from sales tax in no way
inhibits or restricts interstate commerce. All non-exenpt Al abana
consuners nust pay sales tax on purchases within the State just as
do all non-exenpt out-of-state consuners.

The Legislature is free to choose subjects of taxation and to
grant exenptions therefrom Such classifications will pass an
equal protection challenge if the distinction is based on sone

difference having a fair relation to the legislation. Alied Stores

v. Bowers, 358 U S 522, 79 S.Ct. 437. In State Dept. of Revenue
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v. Teague, 441 So.2d 914, the Court of Civil Appeals stated as
fol | ows:

"In Haden v. Wtson, 270 Ala. 277, 694 (1960), the |aw

governing |legislative classifications for purposes was
summari zed as foll ows:

"The | egi slature has the broadest range and powers
in establishing classifications or subclassifica-
tions for the purpose of |icense and excise taxes.
State v. Pure Q| Co., 256 Ala. 534, 55 So.2d 843.
Further the legislature in classifying subjects
for taxation is not required to state the grounds
for classification. State v. Pure Ol Co., supra.
Legislative classifications in tax matters are
presumably valid, the burden being on the
chal l enger to prove that such a classification or
subcl assification does not rest on a reasonable
basis and such statutes are not to be deened
unconstitutional or invalid if any state of facts
can be conceived which would support the subject
of the tax. dass v. Prudential Ins. Co. of
Anmerica, 246 Ala. 579, 22 So.2d 13; Johnson v.
State ex rel. City of Birmngham 245 Ala. 499, 17
So.2d 662; State v. Pure Q1 Co., supra.

Furthernmore particular privileges, occupations, classes or subc
therefrom Henry v. Shevinsky, 239 Al a.293, 195 So. 222; State

In other words the classification of occupations
and privileges for taxation is largely a matter of
| egi slative discretion, and it wll not be
interfered wth by the courts as being in
violation of the rules of equality and uniformty
unless it is palpably arbitrary and unreasonabl e
and unless there is no conceivable state of facts
whi ch woul d support it. State v. Pure Gl Co.,
supra; Carm chael v. Southern Coal & Coke Co.,
301 U S 495, 57 S.Ct. 868, 81 L.Ed. 1245, 109
A L.R 1327; Frazier v. State Tax Conm ssion, 234
Ala. 353, 175 So. 402, 116 A.L.R 1479.""

The State of Al abama, along with its political sub-divisions,
constitutes a class unto itself. The Legislature may reasonabl e

exenpt the sovereign and its subdivisions from a tax |evied by
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itself within its own boundaries. Foreign state agencies, such as
the Georgia D.OT., are not in the same class for purposes of
Al abama taxati on.

The Al abama H ghway Departnent does not conpete with the Georgia
D.OT. and the two are not simlarly situated. The Georgia D.OT.
operates exclusively within its own jurisdiction, as does the
Al abama Hi ghway Depart nent. The CGeorgia D.OT. is exenpt from
sales tax on purchases within Georgia, but if it chooses for
busi ness reasons to purchase materials froman Al abana vendor, it
cannot claim constitutional privilege to escape Al abana's sales
t ax.

In any case, if unconstitutional discrimnation did exist, the
injured party would be the Georgia D.O T., and not the Taxpayer

The Taxpayer inplies that its business is adversely affected
because it is nore profitable to sell to public entities in A abanma
than to public entities in Georgia (see stipulation at paragraph
(13)). However, assuming that the Taxpayer's price per unit of
asphalt is $100.00, that base price, and presunably the Taxpayer's
profit margin, would be the sane for sales to the State of Al abans,
the State of Georgia, or any other in-state or out-of-state
purchaser. Wile sales tax nust be added to all non-exenpt sales,
the tax would sinply be remtted to the State and the Taxpayer's
profit margin would be unaffected.

The Al abama sales tax is on all retail sales within the State

except those specifically exenpted. The tax is passed on by lawto
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the consunmer. It is irrelevant whether the consuner is an Al abama
resident or a nonresident that conmes into and nmakes a retai

purchase within the State. Residents are not favored over
nonresidents. Further, nonresidents are not exenpt from sal es tax
on a sale within Al abama sinply because the subject property is
subsequently transported across the state line. The taxable event
is the sale within Al abama and the fact that the property is
subsequently transported into another state does not make the sale

a transaction in interstate conmmerce. Al abama Precast Products,

Inc. v. Boswell, 375 So.2d 985; Rite Tile Conpany v. State, 176

So. 2d 31.

An exenption from taxation necessarily favors the exenpted
party. But the exenption is wunconstitutional only if it
unreasonably discrim nates against nenbers of the same class or
unduly restricts interstate commerce by favoring in-state business
over foreign conpetition. By exenpting the State of Al abama and
its subdivisions fromsales tax, the Al abana sal es tax schene does
neit her.

The above considered, the refunds in question shoul d be deni ed.
This order constitutes a final order for purposes of judicia
revi ew under Code of Ala. 1975, §41-22-20.

Done this 29th day of April, 1988.



