STATE OF ALABANA, § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMVENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V.
§
LEROY, JR AND PEGGY OSBORNE
6 St. Joseph Road § DOCKET NO. INC. 87-196
Bi r m ngham AL 35243,
§
Taxpayers.
ORDER

The Revenue Departnent assessed incone tax against Leroy, Jr.
and Peggy Osborne (" Taxpayers") for the cal endar years 1981 and
1982. The Taxpayers appealed to the Adm nistrative Law D vi sion
and a hearing was conducted on Septenber 22, 1988. The Taxpayers
were represented at the hearing by public accountant Gail L.
Vaughn. Assistant counsel WMark Giffin appeared for the
Depart nent. Based on the evidence presented in the case, the
follow ng findings of fact and concl usions of |aw are hereby nmade
and entered.

FI NDI NGS OF FACT

The Revenue Departnent audited the Taxpayers' Al abama incone tax
returns for 1981 and 1982. Vari ous Schedul e C deductions were
di sal lowed on the 1981 return for lack of verification. Only m nor
adj ustnments were made to the 1982 return. However, the Taxpayers
failed to pay the tax due for 1982, which resulted in a deficiency
of $7,105.00. Prelimnary assessments were subsequently entered for
bot h years.

The Taxpayers reported a net |oss on their 1983 return. The

1983 return was nmailed by the Taxpayers on Decenber 31, 1986 and



recei ved by the Departnent on January 5, 1987.

The Taxpayers subsequently attenpted to carry the 1983 | oss back
to 1981 and 1982 by filing anended returns (petitions for refund)
for those years along with the appropriate net operating |oss
("NCL") carryback/carryforward schedul es. The anended returns and
NCL schedul es were filed by the Taxpayers in July, 1987.

The Taxpayers do not dispute the adjustnments nmade by the
Depart ment. Rat her, the only issue in dispute is whether the
Taxpayers tinely filed their petitions for refund and NOL schedul es
for 1981 and 1982 so that the 1983 loss can be carried back to
t hose years.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §&40-18-15(a)(16) provides that a net
operating |loss can be carried back three years and/or forward
fifteen years from the |oss year. The statute is nodeled in
substance after 26 U S.C. §172. However, the Al abama statute does
not include a tine limt within which a petition for refund based
on a NCL carryback nust be fil ed.

Under nornmal circunstances, a petition for refund of incone tax
must be filed within three years from paynent of the tax, see
generally 8§40-1-34 and specifically §40-18-43 relating to incone
tax. Further, §40-18-45 provides that "the amount of incone tax
i nposed by this title shall be assessed wthin three years after

the return was filed". The Al abama Suprene Court has ruled that an



3

inconme tax liability becones fixed either upon entry of a fina
assessnent by the Departnent, or after three years fromthe date

the returnis filed. Al abama Education Association v. G ayson, 382

So.2d 501, at 505. Thus, arguably a refund petition filed nore
than three years fromthe date the return (for the year to which
the NOL is being carried back) was filed is barred by Section 100
of the Al abama Constitution, which prohibits the rel ease of a fixed
obligation owed to the State.
However, Departnent Reg. 810-3-15-.22 provides in pertinent part
as foll ows:
(4 A claimfor refund of tax based on a net
operating loss carryback nust be filed within
three years from the last day of the year in
whi ch the | oss occurred.
The above regulation is simlar in substance to 26 U S.C. §6511.
Section 6511 allows that if a refund is attributable to an NCL
carryback, the claimnust be filed within three years of the due
date for filing the return for the loss year. The only difference
bet ween Reg. 810-3-15-.22 and §6511 is that the regul ati on uses the
| ast day of the |oss year, whereas §6511 uses the due date of the
| oss year return.

Thus, by regul ation the Departnent allows a possibl e maxi num of
six years fromthe end of the refund year within which a NOL refund
petition can be filed. That is, if aloss is suffered in 1985, the
t axpayer can apply for an NOL carryback to 1982 by filing a refund

petition before Decenber 31, 1988, or a total of six years fromthe



| ast day of 1982.

Code of Ala. 1975, §40-18-57 allows the Departnent to
promul gate reasonable rules and regulations governing the
application and enforcenent of the inconme tax statutes. Any such
regulation nust be wupheld wunless it is determined to be

unreasonable. Shellcast Corp. v. Wite, 477 So.2d 425.

The regulation in question, Reg. 810-3-15-.22, cannot be
attacked as unreasonable in that it provides a |onger period for
filing a refund petition than allowed by §8§40-1-34 and 40-18-43.

The regulation is nore than reasonable fromthe taxpayer's point
of view and cannot be rejected as too restrictive.

In the present case, the Taxpayers filed their 1983 return on
Decenber 31, 1986. However, their petitions for refund (anmended
returns) and NOL schedules relating to 1981 and 1982 were not filed
until July, 1987, nore than three years fromthe end of the |oss
year of 1983. Thus, the petitions were not tinely filed within the
purvi ew of Reg. 810-3-15-.22 and thus the NOL carryback cannot be
allowed in conputing the Taxpayers' liability for 1981 and 1982.

The above considered, the prelimnary assessnents should be
made final as entered, with interest as required by statute.

Entered this the 6th day of COctober, 1988.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



