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The Revenue Departnment assessed w thholding tax against
Kauf man, Rothfeder & Blitz, P.C ("Taxpayer") for the period June
1, 1984 through Decenber 31, 1986. The Taxpayer appealed to the
Adm ni strative Law D vision and a hearing was conducted on Decenber
14, 1988. Jo Karen Parr, Esq. appeared for the Taxpayer.
Assi stant counsel Mark Giffin represented the Departnent. Based
on the evidence presented by the parties, the follow ng findings of
fact and concl usions of |aw are hereby entered.

FI NDI NGS OF FACT

The relevant facts are undi sput ed.

The Taxpayer is a professional corporation |ocated in
Mont gonery, Al abama and enpl oys nunerous attorneys and support
personnel .

The Departnent audited the Taxpayer and determ ned that the
Taxpayer had failed to properly withhold tax fromthe wages of a
nunber of enpl oyees during the period June 1, 1984 through Decenber
31, 1986, as required by Code of Ala. 1975, §40-18-71, et. seq.

The deficiencies varied with each enployee and for each year
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i nvol ved. Based thereon, the Departnent assessed a 25% penalty and
interest conputed fromthe due date of each quarterly w thhol ding
report. No tax was assessed because all tax due was paid
i ndividually by the various enpl oyees.

The Taxpayer enployed a full-tinme bookkeeper who was del egat ed
the responsibility of properly wthholding from each enployee's
wages. Three different bookkeepers were enployed during the years
in issue. Each of the bookkeepers had prior bookkeepi ng experience
and thus were not given any special training, instructions or
directions by the Taxpayer concerning how and in what anmounts to
wi thhold. Further, the Taxpayer had
no internal control or review system whereby the bookkeepers' work
product was routinely checked for accuracy. That is, the Taxpayer
failed to nonitor the bookkeepers and was unaware that tax was not
bei ng properly w thheld from enpl oyee wages.

The firm's managi ng partner, M. Al an Rothfeder, testified that
he had instructed the bookkeepers not to withhold from his wages
because he had overpaid his Al abana incone tax and had a credit on
his estimated tax account wth the Departnent. M. Rot hf eder
further anticipated that he would owe no Al abama tax for 1984 and
1985 and in fact had no Alabama liability for those years. None of
the other attorneys gave any special wthholding instructions to
t he bookkeepers.

The Taxpayer argues that no penalty or interest should be

charged on the deficiencies relating to Rothfeder's wages because
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Rot hf eder had a credit wth the Departnment and owed no tax during
the periods in question. Concerning the other enployees, the
Taxpayer contends that it had no know edge that tax was being
inproperly wthheld and consequently that it should not be
penalized for its bookkeepers' wunauthorized failure to properly
wi t hhol d.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §8§40-18-71 through 80 require than an enpl oyer
must wi thhold tax froman enpl oyee's wages and pay over said tax to
the Departnent. The enployer is specifically |iable for the tax
required to be withheld, see §40-18-76.

The tax nmust be withheld in the anmount as set out in §40-18-71,
and any overpaynent resulting therefrom can only be refunded
subsequent to the tax year as provided by §40-18-79. That is, the
enployer is required to withhold even if the enpl oyee in good faith
believes that no tax will be due and in fact no tax is due by the
enpl oyee for the subject year.?!

Code of Ala. 1975, §40-18-80(b) levies "a civil penalty equal
to 25% of the anmount of taxes that should have been properly

wi t hhel d and paid over to the Departnent . . .11 Despite the use of

IFederal |aw allows an enpl oyee to reduce the anount w thheld
based on estimated item zed deductions (26 U S. C. §3402(m), or
claima total exenption based on the expectation that no tax wll
be due for the subject year (26 U S.C. §3402(n)). Al abama has no
simlar provisions.
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the inperative "shall", Al abama's courts have held that a
"mandat ory" penalty may be waived for reasonable cause if the
taxpayer's failure to conply was caused or aided by the Departnent
or the failure did not constitute a breach of duty by the taxpayer.

State v. Mark, 411 So.2d 797; Mdirgan v. State, 194 So.2d 820.

However, in the present case the Departnent in no way
contributed to the Taxpayer's clear breach of duty in failing to
properly w thhold. Accordingly, the penalty is clearly applicable.

The Taxpayer cannot avoid its responsibility to properly wthhold

by del egating that duty to an enployee. United States v. Boyle, 105

S. . 687.

In Boyle, an estate was assessed a penalty under 26 U S.C
§6651 for failing to tinely file an estate tax return. The estate
had relied on an attorney to file the return. The issue was
whet her reliance on the attorney constituted "reasonable cause"
which would relieve the estate from the penalty, see 26 U S. C
§6651(a)(1). The Court applied the "ordinary business care and
prudence"” test and held that reliance on the attorney did not
relieve the estate fromliability.

In deciding the case, the Suprene Court recognized that
reasonabl e cause nmay exist if the taxpayer has reasonably relied on
t he advice of an accountant or an attorney concerning a matter of
law, i1.e., whether a return should have been filed at all, see

cases at Boyle, p. 692. However, if the taxpayer's duty is clear,
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then reliance on an agent to conplete the duty cannot relieve the
t axpayer of any penalty due to the agent's failure to conply. As
stated in Boyle, at p. 692, "[T]hat the attorney, as the executor's
agent, was expected to attend to the matter does not relieve the
principal of his duty to conply with the statute.”

The Taxpayer's reliance on its bookkeeper in the present case
is analogous to the estate's reliance on the attorney in Boyle.
The Taxpayer was aware of its duty to properly w thhold and cannot
avoid liability by its reliance on an enpl oyee.

The Taxpayer argues that penalty and interest should not be
assessed on that anount whi ch Rot hf eder had previ ously overpaid and
carried as a credit with the Departnent on his individual account.

However, the penalty levied by §40-18-80(b) is to encourage and
enforce strict conpliance with the wthholding provisions. An
enpl oyer cannot avoid w thholding by allowi ng an enpl oyee to pay
t hrough estimated paynents or through application of a previous
over paynent . The penalty nust apply based on the enployer's
violation of the w thhol ding statute.

I nterest accrues on any deficiency fromthe due date of the tax,
see §40-18-80(g). But interest should run only on the net anount
due and unpaid to the State. Thus, interest should not be charged
on the noney overpaid by Rothfeder and held by the State. The fact
that the overpaynment was credited to Rothfeder's personal account

and not to the Taxpayer's w thholding account is irrelevant for
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pur poses of conputing interest. Wile the penalty nust be assessed
based on the Taxpayer's failure to conply with the w thhol ding
tables, the State should not collect interest on a technical
wi t hhol ding deficiency if the noney has already been paid to the
State, even though credited to a different account.

The Departnent is hereby directed to reconpute the assessnent in
i ssue as set out above. The assessnent as reconputed should then

be made final, with interest as required by statute.



Entered this the 18th day of January, 1989.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



