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The Revenue Departnent assessed incone tax against Robert Elia
(" Taxpayer") for the cal endar year 1984. The Taxpayer appealed to
the Adm nistrative Law Division and the matter was submtted on a
joint stipulation of facts. The Taxpayer was represented by Steven
A. Benefield, Esq. Assistant counsel Nancy |I. Cottle represented
t he Depart nent. Based on the undisputed facts in the case, the
foll ow ng findings and concl usions of |aw are hereby entered.

FI NDI NGS OF FACT

The Taxpayer was divorced fromhis wife by order of the Grcuit
Court of Dale County, Al abanma on March 8, 1984. The divorce decree
required the Taxpayer to pay to the wife $800.00 a nonth as
al inony, said paynents to begin upon the sale of the narital
resi dence. The decree also otherw se provided for the conplete
division of the couple's assets and debts accunmul ated during the
marri age.

Pending the sale of the marital residence, the Taxpayer was
required to pay, in lieu of the $800.00 nonthly alinony, all

nortgage paynents due on the house, all utilities on the house, and



all gasoline and repair bills for the wife's autonobile.

The house did not sell prior to the end of 1984. Consequently,
t he Taxpayer nmade the foll ow ng paynents during 1984 as required by
t he divorce decree.

(1) $6, 930.62 paid to Mrtgage Corporation of the South
as nortgage paynents on the marital residence.

(2)%$9,983.24 paid to the Arny Aviation Center Federa
Credit Union. O the above, $6,608.24 was paid on a
$45, 000. 00 nortgage on the martial residence. The
remai ning $3,375.00 was paid on a $25,000.00 [oan
taken by the Taxpayer and his wife to finance a
busi ness operated by the wife. The Taxpayer and his
wife were both |iable on the above | oans.

(3) $1,547.28 paid or various utility services
provi ded at the marital residence.

(4) $2,584.74 paid for gasoline and repair services
for the wife's car.

The Taxpayer deducted the above anmpunts as alinony on his 1984
Al abama return. An additional $2,760.00 was al so cl ai med which the
Taxpayer now concedes is not deducti bl e.

The Departnent audited the Taxpayer's return and disall owed the
cl ai med deduction. The Departnent's position is that the paynents
were in the nature of a property settlenent, and thus not
deducti bl e.

CONCLUSI ONS OF LAW

Code of Al abana 1975, §40-18-15 (a)(18) allows a deduction for
alinmony paid to an ex-spouse to the sane extent as all owed under 26
USC §215. Cenerally, paynents to an ex-spouse are deductible as

alinony if made to support the ex-spouse and arise as a result of
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the marital relationship. Paynments in the nature of a property
settlenment for the purpose of dividing the couple's assets at the

time of divorce are not deductible. Soltermann v. U.S., 272 F.2d

387; Schatten v. U S., 746 F.2d 319. Wet her the paynents

constitute a property settlenent or support paynents is largely a

guestion of intent. Crouser v. Conm ssioner of Internal Revenue,

668 F.2d 239, 242. Such intent nust be determ ned from a nunber of
factors which indicate how the parties viewed the transaction at
the tinme of divorce.

In Schatten v. U.S., supra, the court set out seven factors to

be consi dered:
(1) The intent of the parties;

(2) \Whether valuable property rights were surrendered
i n exchange for the paynents;

(3) Whether the paynents are subject to
term nation upon death or remarri age;

(4) \Wether the paynents are secured,

(5) \Wether the paynents equal approxi mately one-
hal f of the property accumul ated by the
parties during the marri age;

(6) Wether the need of the recipient was a
factor in determ ning the anmount payabl e; and

(7) \Wether there was a separate provision for
support and/or division of property in the
remai nder of the decree or agreenent.
Applying the above factors, it is clear that the paynents by
the Taxpayer were intended as periodic support paynents to the

wife, and were not in settlenent of the wife's property rights in



the marri age.

The divorce decree otherw se provided for the conplete division
of the couple's marital property, and the wife surrendered no
property rights in return for the paynents. The Taxpayer was
required to provide for the wife's support out of his future
earni ngs by paying $800.00 a nonth as alinony. However, pending
the sale of the marital residence, the decree provided that the
Taxpayer woul d provi de support by directly paying the nortgages and
utilities on the marital residence and all gasoline and repair
bills on the wife's autonobile.

An exception to the above concerns that portion of the note
provided that the paynents which went to reduce the Taxpayer's
percentage of debt relating to said notes. The husband was equally
|iable on the notes. Thus, one-half of the paynents on each of the
notes should be disallowed in that those paynents directly and
primarily benefited the Taxpayer by reducing his obligation on each

note. Richards v. CI1.R, 382 F.2d 538, see also Rev. Rul. 67-420,

1967-2 C M 63, and Rev. Rul. 62-39, 1962-1 C B 17.
The Departnment argues that the paynents were not "periodic"
payments under 26 USC §71, and thus are not deductible, citing Van

Omn v. CI1.R, 418 F.2d 170. In Van Ornman, the husband was

required to pay alinmony and al so provide a house to the ex-w fe.
The court determned that the house constituted a |lunp sum

property settlenment and thus that the nortgage paynents nade by the
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husband on the house were not "periodic".

The court noted that to be "periodic", the paynents nust be for
an indefinite tinme or anmount, and if for a fixed duration and
amount, then they nust last |onger than ten years, citing Fidler v.

Comm of Internal Revenue, 231 F.2d 138,

In the present case, the note paynents, while fixed in anount,
were to be made for an indefinite period until the sale of the
house. The utility bills for the house and the gasoline and car
repair paynents were obviously not certain in anmount and were al so
contingent on the sale of the house. The anpbunt of the paynents
fluctuated from nonth-to-nonth and clearly were not installnent
paynments on a fixed lunp sumdue the wife, but rather constituted
periodic support paynents by which the wife shared in the
Taxpayer's future incone.

The above considered, the Departnent is hereby directed to
reduce the assessnent as indicated above, and thereafter make the
assessnment final, with statutory interest.

Entered this 19th day of April, 1989.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



