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ORDER

The Departnent entered separate assessnents for State, Cty of
Anni ston, Lee County, Gty of Opelika, Shelby County and Bayou La
Batre use tax against Mrris Shea Bridge Conpany, Inc. ("Taxpayer")
for all or part of the period April 1, 1982 through Decenber 31,
1986. The Taxpayer appealed to the Admnistrative Law D vi sion and
a hearing was conducted on March 7, 1988. The Taxpayer was
represented at the hearing by David M Wol dridge, Esg. Assistant
counsel J. Wade Hope appeared for the Departnent. Based on the
evi dence submtted by the parties, the follow ng findings of fact
and concl usions of |aw are hereby nade and entered.

FI NDI NGS OF FACT

The Taxpayer is a general contractor and was during the period
i n question engaged in the construction of bridges and buildings in
Al abama and t hr oughout the Sout heast.

In early 1987, the Departnent initiated a use tax audit of the
Taxpayer involving the period January 1, 1984 through Decenber 31,
1986. The Departnent's examner initially considered that any tax

due prior to January 1, 1984 was barred from assessnent by the



three-year statute of limtations set out at Code of Ala. 1975,
§40- 23- 76.

However, the exam ner discovered during the course of the audit
that tax had not been paid on a nunber of taxable transactions
prior to January 1, 1984. The exam ner further discovered that the
Taxpayer had consistently filed quarterly reports showi ng zero tax
due, and al so that the Taxpayer had been audited and assessed for
additional tax due of $2,243.00 for the period July, 1978 through
June, 1981. Based thereon, the exam ner requested and received
perm ssion to expand the audit to include the period April 1, 1982
t hrough Decenber 31, 1983.

The audit was based on the Taxpayer's purchase invoices from
out-of -state vendors. The Taxpayer processed approxi mately 16, 000
i nvoi ces, both taxable and nontaxable, during the period in
question. O that nunber, additional tax was determ ned to be due
on 55 invoices involving approximately 3.6 mllion dollars. Based
t hereon, the Departnent assessed use tax and interest, plus a 25%
fraud penalty as allowed by Code of Ala. 1975, §40-23-80.

The Taxpayer does not dispute that tax shoul d have been paid on
the 55 invoices in question. Accordingly, the Taxpayer paid the
additional tax and interest assessed on all transactions after
January 1, 1984. However, the Taxpayer disputes the fraud charge
and Contends that the 25% fraud penalty is inproper and al so that
any tax assessed for the period prior to January 1, 1984 is barred

by the statute of limtations set out at Code of Ala. 1975, §40-23-



76.1

The Taxpayer had filed zero tax due reports during the subject
period on the assunption that all tax had been paid to the out-of-
state vendors. M. MKke Briscoe, the Taxpayer's treasurer,
testified that all vendors were instructed to include al
applicable tax on the invoice. The Taxpayer thus assuned that all
tax was being paid to the vendors and subsequently remtted by the
vendors to the Departnent.

All invoices were reviewed by an accounts payable clerk to
insure that the proper tax had been charged by the vendor. The
accounting departnent routinely discovered and corrected numerous

tax errors contained in the invoices. The Taxpayer explains that

1Section 40-23-76 is inprecise and provides only that a notice
of additional tax due shall be nailed within 3 years after a return
is filed. However, the Taxpayer agreed at the admnistrative
hearing that any tax assessed for the period subsequent to January
1, 1984 was properly due.
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tax was not initially paid on the 55 invoices in issue due to
i nadvertence by the accounting departnent. Contributing factors
were the | arge nunber of vendors involved, the |arge nunber and
wi de variety of both taxable and non-taxable invoices processed
during the subject period, and a large turnover in accounting
personnel .

CONCLUSI ONS OF LAW

The determ native issue is whether the filing of zero returns
and the failure to pay tax on the 55 transactions in issue
constitutes fraud pursuant to §40-23-76. Only if fraud is invol ved
can the Departnent assess a fraud penalty and additional tax for
the period prior to January 1, 1984. Section 40-23-76 reads as
fol |l ows:

Except in the case of a fraudulent return, or neglect or
refusal to nmake a return, every notice of a determ nation of
an addi tional anount due shall be mailed within three years

after the return is filed.
The term"fraudulent” is not defined by the Al abama revenue code,
nor have Al abama's appellate courts decided any tax fraud cases.
However, §6653 of the Internal Revenue Code levies a civil fraud
penalty which has been interpreted on nunerous occasions by the

federal courts. In such cases, federal authority should control.

Best v. State, 417 So.2d 197 (1981).

Fraud has been defined as an intentional w ongdoi ng notivated by
a specific purpose to evade a known tax liability. Irolla v.

US, 390 F.2d 951 (1968); Powel | v. Ganquist, 252 F.2d 56
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(1958). The governnment nust establish by clear and convincing
evi dence that a taxpayer has commtted a know ng fal sehood with the

specific intent to evade a tax. Considine v. U S., 683 F.2d 1285

(1982).
A consistent and substantial understatement of liability is
evi dence of fraud, as is the inadequacy or nonexi stence of proper

records. Lollis v. C1.R, 595 F.2d 1189 (1979). However, the

understatement of incone alone is not sufficient to establish

fraud. Merritt v. CI.R, 301 F.2d 484 (1962). QGuvil fraud is not

commntted when the understatenent of liability is due to

i nadvertent negligence or honest error. More v. U S, 360 F.2d 353

(1965). As stated in More, at page 355:

"Repeatedly it has been held that civil fraud is not conmtted
when an understatenment of income or an overstatenent of
deductions is due to "inadvertence, negligence or honest
error." See, e.g., Archer v. Comm ssioner of Internal Revenue,
227 F.2d 270, 274 (5th CGr. 1955). To constitute civil fraud
it nmust be shown that there was conduct variously described as
being "evil,"” "in bad faith," "deliberate and not accidental,"
or "wilful." Balter, Tax Fraud and Evasion 2.2 (1963). The
crimnal evasion statute specifically turns on"w ||l ful ness,"
one of the terns used to define civil fraud, and "w || ful ness”
in turn is described in evasion cases as acting "with a bad
heart, and a bad intent; it neans having the purpose to cheat
or defraud * * *. It is not enough if all that is shown is
that the defendant was stubborn or stupid, careless,
negligent, or grossly negligent."” Gaunt v. United States, 184
F.2d 284, 291 n. 4 (1st Cr. 1950), cert. denied, 340 U S
917, 71 S .. 350, 95 L.Ed. 662 (1951). See Wardlaw v. United
States, 203 F.2d 884 (5th Cir. 1953)."'"

In the present case, the Taxpayer filed zero tax due returns for
the entire period July, 1978 through Decenber, 1986. The

Department initially audited the period July, 1978 through June,
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1981 and found additional tax due of $2,243.00. No fraud penalty

was assessed and the Taxpayer was not infornmed that its practice of
paying tax directly to the vendors and subsequently filing zero tax
due returns was i nproper. The Taxpayer thus continued the
procedure during the period July, 1981 through Decenber, 1986.

The Departnent contends that it was unreasonable for the
Taxpayer to assune that all out-of-state vendors were registered
with and paid tax to the Departnent. That is, the Taxpayer should
have known that sone tax should have been paid directly to the
Depart ment . The Departnent further argues that the procedures
followed by the Taxpayer's accounting section were so lax and
negligent so as to constitute an intentional
attenpt to evade tax.

The Taxpayer was clearly negligent in failing to pay tax on the
55 transactions in issue. However, negligence, even (Qgross

negl i gence, does not constitute fraud, see More v. U S., supra.

The evidence does not indicate that the Taxpayer's accounting
per sonnel know ngly intended to evade tax.

The Taxpayer should certainly have known that sone out-of-state
vendors were not registered wth and did not pay tax to the
Departnent. Tax shoul d have been paid by the Taxpayer directly to
the Departnent in those instances. However, the Taxpayer was nhever
informed by the Departnent prior to the 1987 audit that its
procedure for paying tax was incorrect.

The Taxpayer's accounting section routinely checked every
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invoice to insure that the proper tax was paid. Nunmerous errors
were di scovered and corrected. Unquesti onably, tax should have
been paid on the 55 transactions in question. However, there is no
evidence that the accounting personnel intentionally overlooked
t hose invoi ces.

Further, the filing of zero tax due returns does not in itself
indicate a willful attenpt to evade tax. Rather, it may reflect
t he Taxpayer's belief that all taxes had been properly remtted to
the vendors. Tax fraud would normally include sonme surreptitious
or m sleading action by the taxpayer. The filing of zero tax due
reports may have been inproper wunder the circunstances, but
certainly was not m sl eading. The Taxpayer never attenpted to

conceal any of its actions.

The Taxpayer also maintained conplete and accurate records
whereas attenpted fraud is wusually acconpanied by shoddy and
i nconpl et e bookkeeping. An attenpt to conceal the understatenent
of inconme is usually present in fraud cases. As stated in Merritt
v. CI1.R, supra, at page 487

The nere understatenent of incone, standing alone, is not
enough to carry the burden cast upon the Conm ssioner in
seeking to recover fraud penalties. But each case is to
be considered in the light of its owm facts. Consistent
and substantial understatement of inconme is by itself
strong evidence of fraud. This proof, coupled with the
showng that the records were both inconplete and
i naccurate, and that the petitioner did not supply the
bookkeeper with all of the data necessary for maintaining
conpl ete and accurate records, is enough to warrant the
Tax Court in finding fraud. Reaves v. Comm ssioner, 5th
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Cr. 1961, 295 F.2d 336; Cefaula V. Comm ssioner, supra;
Bryan v. Conm ssioner, supra.

The Departnent's examner initially requested records for
January 1, 1984 through 1986. The Taxpayer not only produced al
of the requested records, but also provided invoices for part of
1983. Any taxpayer that has knowingly attenpted to evade tax woul d
not voluntarily provide additional, unsolicited records by which
the fraud could be detected.

The above considered, it 1is hereby determned that the
Taxpayer's actions, although negligent, did not constitute fraud as
envi sioned by the statutes in question. Consequently, that portion
of the assessnent for the period prior to January 1, 1984 is barred
by the statute of limtations set out at §40-23-76. Any tax due
subsequent to that period would be subject to the 10% negligence
penalty levied by §40-23-70, and not the 25% fraud penalty. The
assessnents in issue should be adjusted accordingly and thereafter
made final.

Done this 18th day of April, 1988.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



