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The Revenue Departnent assessed incone tax against Ferdinand F
Weil, Sr. ("Taxpayer") for the cal endar years 1983, 1984 and 1985.
The Taxpayer appealed to the
Adm ni strative Law Division and a hearing was scheduled for July
28, 1988. The hearing was continued until Septenber 7, 1988. The
Taxpayer's representative, M. Charles W Hullett, was notified of
the Septenber 7th hearing by certified mail dated July 21, 1988.

However, at the tine and |ocation set for hearing, the Taxpayer
failed to appear. The hearing proceeded, w th assistant counsel
Duncan Crow appearing for the Departnent. Based on the evidence
presented by the Departnent, the followng findings of fact and
concl usions of |aw are hereby nmade and entered.

FI NDI NGS OF FACT

The Taxpayer was divorced in 1978. The divorce decree
dictated that the Taxpayer nust maintain two life insurance
policies totaling $75,000.00. The Taxpayer's ex-w fe was nanmed as
irrevocable beneficiary on both policies, with the couple's
children as secondary beneficiaries. The Taxpayer was also

required to maintain the policies unencunbered by any | oans unl ess



agreed to by the ex-wfe.

The Taxpayer paid the prem uns on both policies. The Taxpayer
mai nt ai ned physical possession and technical ownership of the
policies, and also retained the right to receive or direct receipt
of the policy dividends.

The Taxpayer deducted the insurance premuns as alinony paynents

on his Al abanma individual income tax returns for the subject years.

The Departnent reviewed the returns, disallowed the premuns as

deductions, and based thereon entered the assessnents in dispute.

The Taxpayer subsequently appealed to the Administrative Law
Di vi si on.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-14(18) provides a deduction for
al i nrony and separate nmaintenance paynents to the sane extent as
all owed by 26 U S. C. §215.

| nsurance premuns paid pursuant to a divorce decree may be

taxable to the wife and deductible by the husband. Stevens v.

Cl.R 439 F.2d 69. To be deductible by the husband, there nust be

"an assignnent to the divorced wife of all incidents of policy
ownership and upon the irrevocable designation of the wfe as
beneficiary and their children as contingent beneficiaries of the
policy." Stevens, supra, at page 72. Retention of rights and
benefits wunder the policy wll defeat any attenpted alinony
deduction by the paying ex-spouse.

In the present case, the Taxpayer's ex-w fe was designhated as

irrevocable beneficiary, wth the children as secondary
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beneficiaries. However, the Taxpayer retained ownership of the
policy, could borrow noney agai nst the policy (although the divorce
decree required prior permssion from the ex-wfe), and nost
inmportantly, the Taxpayer had the authority to receive dividends
fromthe policy. Consequently, the Taxpayer retained "incidents of
pol i cy ownership" sufficient to defeat the clai ned deductions. See

also Piel v. Comm ssioner of Internal Revenue, 340 F.2d 887 and

Hyde v. Comm ssioner of Internal Revenue, 301 F.2d 279.

The above considered, the premum paynents were properly
di sal l owed as al i nony deductions under §40-18-14(18). Accordingly,
the assessnents in issue are correct and should be nmade final by
the Departnent, with interest as required by statute.

Entered this the 13th day of Septenber, 1988.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



