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ORDER ON APPLI CATI ON FOR REHEARI NG

The Departnent has tinely filed an application for rehearing
relating to the order entered in this matter on April 1, 1988. The
Departnent argues therein that the Taxpayer
shoul d be held liable for use tax on the band related itens which
are the primary subject of the case.

The band itens were purchased from out-of-state vendors and
delivered directly to the Oxford H gh School Band. The itens were
ordered either in the nane of the Taxpayer or the school, but were
paid for by the Taxpayer. However, the band director at all tines
control |l ed and supervised distribution of said band itens. The band
items were used exclusively by the band nenbers and at all tinmes
remained in the possession of either the school or the band
menbers. The Taxpayer never possessed, used or had control over
the band itens.

Based on the above facts, the Admnistrative Law Judge
determ ned that the school was the ultimte user of the band itens
and thus would be liable for use tax thereon, citing Associate

Contractors v. Hamm 172 So.2d 385. However, no tax i s due because




the school is exenpted fromuse tax by Code of Al abama 1975, §40-
23-62(16).

The Departnent argues that the Taxpayer "used" the band itens
when it gave the items to the school and thus allowed the band
menbers to use them The Departnent further contends that "[T]he
use tax is only applied to the purchaser who makes a retail
purchase of tangi ble personal property fromoutside the state for
storage, use or consunption in Al abama."

The use tax is inposed on the storage, use or other consunption
within Alabanma of tangible personal property which has been
previ ously purchased outside of the State, see §40-23-61(a). The
taxabl e incidence is the use of the property, and the tax attaches

when the property cones to rest in the State. Paranmount-Ri chards

Theatres v. State, 55 So.2d 812 (1951); State v. Tool en, 167 So. 2d

546 (1964).

The purchaser is generally also the user of the property.
However, liability is not necessarily confined to the purchaser or
the party that has strict legal title. The party that possesses
and actually uses the property when the tax attaches is responsible
for the tax.

In Associated Contractors, supra, the taxpayer purchased

materials outside of Al abama for use in a furnish and install
contract for the federal governnment. The Suprene Court determ ned
that the taxpayer, as user of the property within A abama, was thus

liable for the use tax even though the taxpayer did not have | egal
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title to the property. As stated by the Court, at page 387:

These various provisions do not nmake it crystal clear as to the
exact intention of the parties with respect to technical |egal
title. However, we are in conplete agreenent with the tria

court in its conclusion that at |east insofar as the Al abama
Use Tax statute is concerned, the Associated Contractors had
sufficient title, control and possession of these various
materials when they cane to rest in this state to invoke the
statute. The | anguage of the statute does not seemto indicate
that the legislature intended to predicate the tax upon one who
held technical legal title and no other.

In conparing the present case with Associated Contractors, the

Departnent argues as foll ows:
It is difficult to rationalize why a contractor under a
cost-plus contract with the federal governnent woul d have
to pay use tax on its purchases but a parent association,
such as the xford Band Booster O ub, Inc., does not have
to pay use tax when it donates or allows the school to
use the band itens purchased by the Taxpayer.

The difference is that Associated Contractors actually used and
consuned the materials in question within Al abama, and was thus
liable for use tax thereon even though it did not possess |ega
title to the materials. On the other hand, the Band Booster O ub
never possessed, used or consuned the band itens w thin Al abanma.
Rat her, the school used the itens and was in effect the defacto
owner of said itens.

As stated, the purchaser nost often retains ownership and
subsequently uses the property within the State. |In fact, §40-23-
67 requires the seller to collect the tax fromthe

purchaser on the assunption that the purchaser wll wuse the

property in Al abama and thus will be the party liable for the tax.
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However, the use tax is clearly levied on the use of property
within the State and not on the purchase (or necessarily the
purchaser) of such property. The person in possession of and using
the property is liable, as enphasized by §40-23-61(d), which states
in pertinent part as follows:

(d) Every person storing, using or otherw se consum ng
in this state tangi ble personal property purchased at
retail shall be liable for the tax inposed by this
article .

Further, "Use., is defined by §40-23-60(8) as "[T] he exercise of
any right or power over tangi ble personal property incident to the
ownership of that property, or by any transacti on where possession
is given . . .". Thus, if the purchaser gives the subject property
away, and the donee is in possession of and has control over the
property when it conmes to rest and the use tax attaches within
Al abama, then clearly the donee has "used" the property as
envi sioned by the use tax statutes.

For exanpl e, assune that property is purchased at retail outside
of Al abama and is donated to a second party al so | ocated outside of
the State. If the donee subsequently uses or stores the property
wi thin Al abama, then unquestionably the donee would be liable for
the use tax thereon, and not the original purchaser.

The only distinction between the above exanple and the facts in
the instant case is that there was no documented gift in the
present case. However, as noted, all incidents of ownership, i.e.

control, possession, use, etc., were with the school when the band
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itens were delivered into Al abanma.

Finally, the Departnent argues that if the April 1st order is
correct, then any person would be allowed to purchase property,
donate it to a tax exenpt organi zation and thereby escape tax. The
Departnent's argunent is not necessarily correct and m sses the
critical point. If the tax exenpt organization possesses and
exercises control over the property when it is delivered into and
conmes to rest in the State, then no tax would be due. if the
purchaser (non-exenpt) is in possession and control of the property
when it is delivered into the State, then the purchaser would be
|iable, regardless of how and by whomthe property is subsequently
used. The different treatnment is a technical distinction, but is
clearly mandated by the relevant statutes and case |law relating
thereto. The above considered, the original order issued in this
case is correct and is hereby affirned.

Done this 28th day of April, 1988.

Bl LL THOVPSON
Chi ef Adm nistrative Law Judge



