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ORDER ON REMAND

An Order was entered by the Adm nistrative Law Division in this
matter on April 1, 1988 directing that the use tax assessnents in
i ssue shoul d be reduced and nmade final showi ng no tax due. Final
assessnments were entered on may 30, 1988 and the Departnent
subsequently appealed to the Mntgonery County Circuit Court
pursuant to Code of Ala. 1975, §40-2-22.

The matter was remanded by the Circuit Court to the
Adm nistrative Law Division for the taking of further evidence. A
hearing on remand was conducted on Decenber 15, 1988. The only
witness that testified at the remand hearing was M. WIlliam F
Bar ker . M. Barker is enployed by the Oxford Cty Board of
Education and is the band director for the Ox<ford H gh School Band.

M. Parker testified in relevant part as follows: M. Barker was
not a nmenber of the Oxford Band Booster C ub, but attended all of
its neetings because of his position as band director. At the
nmeetings, M. Barker would informthe Booster CAub as to the band's
needs, and the Club would then give permssion for M. Barker to

order the necessary itens.
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M. Barker would order the itens in the nane of the school and
remt one-third of the ambunt due with the order. Al funds were
provided by the Booster  ub. The items were then delivered
directly to the school. M. Barker would check the order for
accuracy and then forward the remaining bills to the Booster C ub
for paynent. The Booster Cub at no tinme had control over the band
items or any authority to direct how the band itens woul d be used.
The A ub's sole function was to provide the financial resources to
pay for the itens.

The Departnent's position is that the Booster CAub is liable for
the use tax because it purchased the itens and had control over the
itens through its agent Barker when the itens were delivered into
Al abama. The Departnent's attorney stated at the hearing on renmand
as follows:

All I"'mtrying to say is that the band booster club had
the authority up to the nonent in tinme that the uniforns
were actually transferred to the school or given to the
school. Under the use tax law, the instant -- the anount

of use that's involved only has to be an instant in tine,
whet her that be a tenth of a second, just a mnute

instant in tinmne. And all we're attenpting to show
through the testinony -- and | think it has been shown
through the testinony of M. Barker -- is that he did act

as an agent for the Oxford Band Booster Cub in ordering
the unifornms, sending a paynent for the uniforns, and
actually checking to see that the uniforns did neet the
order. And all of that's being done under his authority
as -- or as an agent of the Oxford Band Booster cl ub.
The nonment those uniforns are actually received or in the
next nmonment in tinme after they're actually received, they
then are transferred over to the school and they becone
the property of the school after that.

However, the testinmony of M. Barker is clear that he was
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enpl oyed by and at all tinmes acted on behalf of the Oxford Hi gh
School Band. He was not an agent of the Booster Cub. Further,
the band itens were delivered directly to and were at all tinme in
the possession of or under the direction of M. Barker as band
di rector. The Booster O ub never used or had control over the
items in Al abama, which is necessary for the use tax to apply. M.
Barker testified in part as foll ows:

THE WTNESS:. |'d like to respond just with a real sinple

answer . The booster club was fornmed with a sole

function, only one, to provide itens for the Oxford High

School band prograns. There was never an authority to

make deci si ons.

ADM NI STRATI VE LAW JUDGE: Ckay. M. Barker, who owned
the band itens or the band uniforns.

THE W TNESS: xford H gh School Band.

ADM NI STRATI VE LAWJUDCGE: So basically, to sumarize it,

t he band booster club was purchasing these band itens for

t he band for the school ?

THE WTNESS: That's correct.

M. Barker's answer that the band itenms were owned by the
Oxford H gh School Band is a legal conclusion, but is clearly
supported by the evidence in the case. when the itens cane to rest

wi thin Al abama, they were under the control of and subsequently
used by the band only, not the Booster C ub.

The Order entered by the Adm nistrative Law Division on April 1
1988 was based on the fact that the school had exclusive

possession, control and use of the band itens upon their delivery

into the State. M. Barker's testinony further supports that
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conclusion. The Booster Club at no tinme used or controlled the
band itens, and thus cannot be |iable for use tax thereon.

The above considered, the Order of April 1, 1988 is correct and
shoul d be upheld. The assessnments in issue were properly entered
showi ng no additional tax due.

Entered this 17th day of January, 1989.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



