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FI NAL ORDER OF COWM SSI ONER OF REVENUE

Pursuant to §41-22-16(a)(2), Code of Alabama 1975, a

Recomrended Order has been submtted to the Comm ssioner of

Revenue by the Admnistrative Law Judge of the Departnent of
Revenue in the above-consolidated actions. Havi ng reviewed the
record, consisting of testinony recorded by a Certified Court

Reporter, as well as exhibits, and the Recommended Order of the

Adm ni strative Law Judge, it is the opinion of the Comm ssioner

that the Recommended Order of the Adm nistrative Law Judge is due

to be set aside and the followng Order is due to be entered:

FI NDI NGS OF FACT

A review of the testinony reveals that there are no disputed
material facts. The Petitioners Gold Star Petroleum Inc. ("CGold
Star") and H Il Petrol eum Conpany ("Hill") filed a Joint Petition
for Refund of gasoline and notor fuel excise tax for the nonths of

May, June and July, 1987. The Petitioners Gold Star and Mansfield
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Gl Company ("Mansfield") filed a simlar Joint Petition concerning
the nonths of May and June, 1987. The Revenue Departnent denied
both Petitions and the Petitioners requested a hearing pursuant to
the provisions of the Alabama Adm nistrative Procedure Act,

codified at §41-22-1, et seq., Code of Alabama 1975. The two

petitions for refund were consolidated and a hearing was conduct ed
by the Adm nistrative Law Division on Decenber 7, 1988.

During the nonths involved in the subject petitions, Gold Star
pur chased gasoline and notor fuel fromboth H Il and Mansfield for
the specific purpose of reselling the products under a contract
wth the U S. CGovernnent. At the tine of its purchases fromHill
and Mansfield, Gold Star had not obtained the |license required for
engaging in the business of selling and distributing gasoline in

Al abama as is required by §40-12-191, Code of Al abama 1975. Col d

Star applied for such license soon after it was awarded the U. S
Government contract in question.

H 1l and Mansfield, both licensed distributors in Al abama, paid
the gasoline and notor fuels excise tax on the products to the
Department. The U. S. CGovernnent paid Gold Star for the gasoline
and notor fuel. Gold Star subsequently paid H Il and Mansfield,
i ncl udi ng rei nbursenent for the taxes previously paid by H Il and
Mansfi el d.

A Departnment enployee inforned Gold Star in early My, 1987

that gasoline sold to the U S. Governnment woul d be exenpt, and Col d



3

Star's license would be issued and dated retroactively to cover
Gold Star's operation in Alabama if Gold Star properly filed an
application and conpleted all bondi ng requirenents. The
Departnent's policy at the time was to allow backdating of the
license "for a short period" under certain circunstances. ol d
Star filed an application for a gasoline distributor's |icense
along with a bond in- My, 1987. However, Cold Star failed to
supply certain required docunents and the bond was deened by the
Departnment to be insufficient. Gold Star was then required to
obtain a second bond fromits bondi ng conpany. The bondi ng conpany
del ayed in issuing the second bond, and the Departnent refused to
i ssue a "backdated" license. The Departnent issued a license to
Gold Star on July 13, 1987. The |icense was dated and becane
effective on that date.

STATEMENT OF THE | SSUE

As stated by the Adm nistrative Law Judge, the issue to be
decided is: "Wiether CGold Star's failure to be licensed at the tine
it purchased the gasoline and notor fuel in question should prevent
a refund of the tax paid to the State by H Il and Mansfiel d?"

CONCLUSI ONS OF LAW

Section 40-17--30, et seq. , Code of Al abama 1975 i nposes an

exci se tax upon every distributor, refiner, retail dealer, storer
or user of gasoline in the State of Al abama. Section 40-17-31 is

the levying section of the Al abama Gasoline Excise Tax Law.
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Subsection (a) of §40-17-31 provides in part:
Every distributor, refiner, retail dealer, storer or
user of gasoline shall collect and pay over to the
state departnent of revenue an excise tax of $.07 per
gallon upon the selling, use or consunpti on,
distributing, storing or withdrawing from storage in
the state for any use of gasoline as defined or
otherwise referred to in this article . . . . provided,
t hat when any excise tax inposed by this section upon
the sale, use or consunption, distribution, storage,
w thdrawal from storage in this state of such gasoline
shall have been paid to the state by a distributor,
refiner or by any retail dealer, storer or user, such
paynent shall be sufficient, the intent being that the
tax shall be paid to the state but once.
From the above-quoted portion of the levying section
contained in the Al abama Gasoline Excise Tax Law, two points are
abundantly clear: (1) the tax is inposed upon the distributor,
refiner, retail dealer, storer or wuser of gasoline for the
privilege of selling, using or consum ng, distributing, gasoline as
storing or withdrawing fromstorage for any use gasoline as defined
in the excise tax law, and, (2) where the excise tax inposed by
§40-17-31 is paid to the State by a distributor, refiner, retai
deal er, storer or user, then such paynent shall be sufficient, it
being the intent that the tax shall be paid to the State but once.
Wile it is true that the intent of the gasoline excise tax |aw
is for the tax to be passed along to the ultimte consunmer in the
price of a gallon of gasoline, subsection (a) makes it abundantly
clear that the tax is in fact inposed upon the distributor, storer

or retail dealer. State Tax Conm ssion v. County Board Educati on

235 Ala. 388, 179 So.198 (1938).



Furthernore, subsection (a) plainly provides that if the
di stributor should pay the tax on the withdrawal and distribution
of gasoline, then such paynent shall be sufficient under the
provi sions of the Gasoline Excise Tax Law. Thus, the Legislature
has recogni zed that even though the tax may ultimately be passed
along to the consuner, paynent by the distributor in such cases as
when gasoline is sold to an unlicensed distributor is not only
warranted but is contenpl ated.

The | anguage found in §40-17-2, Code of Al abama 1975, which is

the | evying section of the Motor Fuels Law, is nearly identical to
that | anguage in the Gasoline Tax Law, which manifests an intent
that the notor fuel tax be collected but once. However, the Mdtor
Fuel Tax Law does not contain any specific conpanion |anguage
indicating that it was the intent of the Legislature that the
Di esel Fuel Tax be passed on to the consuner.

VWaile it is true that it is the intent of the Legislature that
t he gasoline and notor fuel tax be borne by the ultinmate consuner,
there are nunerous requirenments contained within the D esel Fue
and Gasoline Tax Law which require that only those persons who are
licensed with the Revenue Departnent as a distributor are entitled
to sell such notor fuel and gasoline tax free.

Section 40-12-191, Code of Al abama 1975, provides in part:

Every distributor, before engaging in the
busi ness of selling, distributing or wthdraw ng
fromstorage gasoline in this state, shall first
make application to the departnment of revenue
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upon fornms prepared by the departnent of
revenue, for a license to engage in said
busi ness. (Enphasis supplied).

Section 40-12-191 clearly requires every distributor to be
licensed prior to engaging in the business of distributing or
selling gasoline in Alabama. The decision of the Admnistrative
Law Judge clearly ignores the statutory requirenment of 8§40-12-191,
and woul d give no effect whatsoever to the plain wording of this
statutory requirenent. Furthernore there are nunmerous provisions
t hroughout both the Al abama Di esel Fuel Tax Law and the Gasoline
Tax Law which make it abundantly clear that only those persons who
are licensed by the Departnent of Revenue are entitled to sel
nmotor fuel and/or gasoline tax free in Al abanma.
the Departnment of Revenue are entitled to sell m and/or gasoline
tax free in Al abanma.

Section 40-17-11, Code of Al abama 1975, provides in pertinent

part:

It is the intent of this article . . . that there shal
be no tax liability when sales of notor fuels as defined
herein are nmade to a user, distributor or storer who has
obtained a license fromthe comm ssioner of revenue, as
provided in §40-17-14, to make such purchases |ess the
said tax and assune full liability therefore. (Enphasis
suppl i ed).

Section 40-17-12, Code of Al abama 1975, provides in part:

No person other than a licensed distributor, storer or
user shall receive notor fuel for storage and subsequent
delivery into the supply tank of a notor vehicle for the
propul si on thereof on the public highways of this state
unl ess he shall have applied for and secured from the
comm ssioner a bulk purchaser's |icense.




(Enphasi s supplied).

Section 40-17-14, Code of Al abama 1975, provides:

Bef ore any person engages in the sale, w thdrawal or use
of notor fuels, as herein defined, for the operation of
not or vehicles on the highways of this state on which
fuels the tax levied by this article has not been paid to
a licensed distributor, he shall make application to the
departnment of revenue upon forns prepared by the
departnment for a license, and such person shall post a
bond for such sumas the conm ssioner may fix to secure
the paynent of the tax hereby Ilevied, (Enphasis
suppl i ed).

Section 40-17-4, Code of Al abama 1975, also provides in part:

It shall be unlawful for any person to use in the
operation of a notor vehicle over the highways of this
state any notor fuel, as herein defined, upon which the
tax levied hereby has not been paid or the paynent
thereof assuned by a distributor or storer or user
licensed by the departnent of revenue. (Enmphasi s
suppl i ed).

In addition, §40-17-32, Code of Al abanma 1975, nmanifests a clear

intent on the part of the Legislature that only sales between
licensed distributors would be exenpt from the paynent of the
gasol i ne excise tax. Section 40-17-32 provides in part:

The exci se tax inposed by §40-17-31 shall be collected by
persons, as defined in this article, storing gasoline or
distributing the sane or allowing the sane to be wth-
drawn fromstorage, . . . provided, that receipts by any
licensed distributors or storers from another |icensed
distributor or storer shall be treated on the sane basis
as gasoline received or distributed by such |icensed
distributors or storers in interstate conmerce.
(Enphasi s added).

Section 40-17-36 requires all distributors engaged in the sale

or withdrawal of gasoline in Al abama to report to the Departnent of



8
Revenue the place and address at which the distributor is engaged
in the business of selling gasoline, and provides in pertinent
part:
No person shall becone a distributor, refiner, storer or
seller of gasoline in this state until he shall have nade
such reports to the departnent of revenue.

Section 40-17-38, Code of Alabama 1975, provides that a

di scount shall be allowed to licensed distributors and provides in
part:

The Comm ssioner of the departnent of revenue is hereby
authorized and directed to allow refiners, storers,
distributors or whol esalers, as defined §40-17-30, who
have been |icensed by the departnent of revenue under the
provi sions of §40-12-191, and who have nade bond, as is
requi red under §40-12-194, a discount . . . (Enphasis
suppl i ed).

In addition, the very statute relied upon by the Petitioners in

the present action manifests a clear intent that only those persons

who are licensed by the Departnent of Revenue as distributors are

entitled to claimthe exenption applicable for the sale of gasoline
to the United States Governnent. Section 40-17-31(b), Code of

Al abama 1975, provides in pertinent part:

Any person in reporting and paying the tax to the
departnment may deduct the nunber of gallons of gasoline
or other fuels taxed by this section sold to the United
States, as shown by such certificate of exenption duly
executed by the United States and filed with such report,
and the departnment is authorized to adopt rules and
regul ations with respect to the issuance and use of such
certificates.

Under the very exenption which the Petitioners are citing as

authority for their claim it is clear that only the person who is



9

reporting and paying the tax to the Departnent is entitled to claim
t he exenption for gasoline sold to the United States; and that the
cl ai med exenption nmust be included in the nonthly report due to be
filed with the Departnent by the previously licensed distributor.
Cold Star was not entitled to claimthe exenption because it could
not have filed any such certificates with its reports since it was
not |licensed, and was not reporting and paying gasoline tax to the
State of Al abama.
The Departnent is correct that §40-12-191 requires that all
di stributors operating in Al abama nust obtain a |license to operate
in the State. Section 40-17-196 further provides that any person
operating without a license shall be prevented from operating for
one year and that such action shall constitute a m sdeneanor. The
right to deduct sales to the United States extends only to those
"reporting and paying the tax to the Departnent." Section 40-17-
31(b).

Qperation in the State in a manner requiring "reporting” is
prohi bited by statute, unless certain prerequisites are net, and a
l'icense is issued. Section 40-12-191. Since a license had not, at
the time in question, been issued any activity in this State which
woul d have required a "reporting” was unlawful. The statute nust
be construed to nean a "lawful" reporting.

In addition, the decision of the Admnistrative Law Judge | oses

sight of the fact that it was not the sale to the United States
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Gover nment upon which the Al abama gasoline tax and diesel fue

taxes were inposed, but instead the tax was |evied on the sal es of
the fuels to Gold Star by Hi Il Petroleum and Mansfield QG I. The
Adm ni strative Law Judge's decision sinply ignores the numerous
statutory requirenents contained in the D esel Fuel Tax Law and the
Gasol i ne Tax Law which require the licensing of a distributor prior
to engaging in the business of selling gasoline and notor fuel in
Al abana.

The notor fuel and gasoline excise taxes are not |levied on the

ultimate consuner as concluded by the Adm nistrative Law Judge.

Bot h excise taxes are actually |levied on the person who engages in
the business of distributing the gasoline and notor fuel. Bot h
laws sinply provide that it is the intent of the Legislature that

the taxes be passed along to the consuner in the price of the

pr oduct .
In those situations where the ultimate consuner may be exenpt
from tax, then such sales to an exenpt consunmer nust also be

consi dered exenpt; provided all applicable provisions of the |aw

have been observed and obeyed. 1In the instant case, Gold Star, by

failing to obtain a license as a notor fuel distributor and as

gasoline distributor prior to engaging in the business of making

sales of said fuels, failed to conmply with the applicable
provi sions of the diesel fuel and gasoline tax |aws. Therefore,
the sales by Hi Il Petroleum and Mansfield oil to an unlicensed

distributor nust be considered taxable transactions, and the
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petition for refund is due to be deni ed.

In the alternative, assum ng arguendo the Adm nistrative Law
Judge's position that "the gasoline excise tax is on the ultimte
consurer” (and is thus simlar to the Sales Tax Law), the | ogic of
the Adm nistrative Law Judge nust still fail because it is
recogni zed in Al abama that under such a "transactional"” tax as the
sales tax, the law requires that a sale by a wholesaler to an
unlicensed retail dealer be deenmed a retail sale. State v.

Advertiser Co., Ala. Gv. App. 337 So.2d 942, cert. quashed, 337

So.2d 947 (1976); State v. Link Enterprises., Inc., Al a. Cv.

App. 386 So.2d 1177 (1980). Thus assum ng that the Al abama
Gasoline and Di esel Fuel Excise Taxes are simlar to the Al abam
Sal es Taxes in that they are "transactional" taxes placed on the
ultimate consuner, Alabama lawis clear to the point that a sale to

an unlicensed retail dealer is in fact a taxabl e sale.

Based on the above and foregoing, IT is, THEREFORE, ORDERED

ADJUDGED AND DECREED that the Recommended Order of t he

Adm ni strative Law Judge is hereby set aside, overturned, reversed,
and otherwi se held for naught. Furthernore, the joint petitions
for refund of Gold Star Petroleum and H |l Petrol eum Conpany, as
well as the joint petitions for refund of Gold Star Petrol eum and
Mansfield G| Conpany are hereby deni ed.

DONE and ORDERED on this the 8th day of Septenber, 1989.

JAMES M SI ZEMORE, JR , Comm ssi oner



