STATE OF ALABANA § STATE OF ALABANA
DEPARTMENT OF REVENUE, DEPARTMVENT OF REVENUE
§ ADM NI STRATI VE LAW DI VI SI ON
V. § DOCKET NO. I NC. 87-243
JCE L. AND ANN B. GRIFFIN §
5307 Wodford Drive
Bi rm ngham AL 35243, §
Taxpayers. §
ORDER

The Revenue Departnent entered prelimnary assessnents of
i ncone tax against Joe L. and Ann B. Giffin ("Taxpayers") for the
years 1984 and 1985. The Taxpayers appealed to the Adm nistrative
Law D vi sion and a hearing vas conducted on January 10, 1989, M.
Grant MDonal d appeared on behalf of the Taxpayers. Assi st ant
counsel Mark Giffin represented the Departnent. Based on the
evi dence presented in the case, the follow ng findings of fact and
concl usions of |aw are hereby entered.

FI NDI NGS OF FACT

The issue to be decided is whether the Taxpayers should be
allowed a credit against their Alabama individual inconme tax for
income tax paid in 1984 and 1935 to the States of Illinois,
Col orado and M ssouri. The Al abama credit section is Code of Ala.
1975, §40-18-21.

Joe Giffin was a mgjority stockholder in NASCO Sal es and
Service, Inc. ('Nasco') during the subject years. Nasco filed a
regular foreign corporation return with Al abama in 1984 and a

subchapter "S" corporate information return in 1985. Subchapter
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"S" returns were first allowed in Al abama in 1985. Nasco al so
filed "S" returns in Illinois, Colorado and M ssouri in both years.

Regul ar corporate returns were filed in various other states in
whi ch Nasco di d busi ness.

The Taxpayers filed joint individual income tax returns in
Al abama in both 1984 and 1985. The 1984 return included the
di vi dends received from Nasco. The 1985 return included that
percentage of Nasco's incone attributable to Al abama' and passed
through to the Taxpayers, and al so the dividends received by the
Taxpayers from Nasco. The Taxpayers also filed returns in
I1linois, Colorado and M ssouri and reported and paid tax on the
percentage. of Nasco's incone attributable to each of those
respecti ve states.

The Taxpayers clained a credit on their Al abama returns in both
1984 and 1985 under §40-13-21 for the taxes paid to Illinois
Col orado and M ssouri. The Departnent disallowed the credits and
entered the prelimnary assessnents in issue. The Taxpayers tinely
appeal ed to the Adm nistrative Law Di vi sion.

CONCLUSI ONS OF LAW

Code of Ala. 1975, §40-18-21 provides a credit against Al abana
tax for taxes paid by residents of Alabama to a foreign state on
account of business transacted or property held outside of Al abama.

The credit is allowed to relieve a taxpayer from the burden of

doubl e taxati on. State v. Robinson Land and Lunber Conpany, 77
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So.2d 641. An Al abama resident should not be required to pay

i ncone tax in Al abama on incone derived from out-of-state sources

on which tax has been paid to the foreign state.

The Taxpayers argue that to disallow a credit for the taxes
paid to Illinois, Colorado and M ssouri would result in double
t axati on. To illustrate, the Taxpayers offer a hypothetical
whereby a subchapter "S'" corporation operates in Al abana and
CGeorgi a. The corporation's incone is $100,000.00, allocated
equally between the tw states. The taxpayers, as sole
sharehol ders of the corporation, mnmust report $50,000.00 in Georgia
and $50,000.00 in Al abama as apportioned taxable subchapter "S"
i ncome. The taxpayers nust al so report an additional $50,000.00 in
Al abama as a dividend received fromthe corporation ($100, 000.00
actual ly received | ess $50,000.00 already reported as "S" incone).

The Taxpayers contend that if a credit is not allowed for the
taxes paid to Georgia, then the inconme received by the taxpayers
woul d be taxed tw ce.

However, 840-18-21 allows a credit against Al abama tax for
incone taxed in Alabama which is attributable to out-of-state
sources. |If the inconme taxed in Alabama is attributable to A abama
or has Al abama as its source, then no credit should be all owed.

In the present case, the Taxpayers were taxed in Al abama on (1)

that portion of Nasco's incone which was attributable to (derived
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fron) Nasco's Al abama activities, and (2) the dividends recei ved by
t he Taxpayers from Nasco stock. The "S" incone passed through to
the Taxpayers is clearly attributable to Al abana. The di vi dend
incone is also attributable to Alabama in that such intangible

incone follows the situs of the stockowners. MIller v. MCol gan,

110 P.2d 419. See also Code of Ala. 1975, §40-18-14(3), which
includes as Alabama gross incone all inconme from "intangible
personal property owned by or held anywhere within or w thout the
state of Alabama for the account of any resident or donestic
corporation.” Consequently, the dividend incone reported by the
Taxpayers was not derived from busi ness transacted or property held
wi thout the state", and thus no credit should be all owed.

A simlar result was reached in Christnman v. Franchi se Tax Bd.,

(of Cal.), 134 Cal.Rptr. 725 (1975). |In that case, a California
resident sought a credit against his California personal incone tax
for taxes paid to Ceorgia. The California statute, §18001, is
simlar in substance to §40-18-21. As in the present case, the
Ceorgia tax paid by the individual taxpayer was based on incone of
an "S" corporation which was passed through and taxable to the
t axpayer. The court ruled that the dividends were California
source incone, and thus that the taxpayer should not be allotted a
credit. The adopted by the court is as foll ows:

The board agrees that by well-settled California | aw when

income springs from the ownership of stock the stock

itself is deened the imediate source of t hat
incone.(MIler v. MColgan, supra, 17 Cal.2d at 437, 110
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P.2d 419.) In the instant case, the source of Christman's
incone is the stock since it is only through its
ownership that he has any claimto the noney he received,
and the remaining inquiry is the"location" of this
intangible. To establish a California situs the board
relies on the maxim nobilia sequuntur personam | ong
adhered to in California. (e.qg., Pacific Telephone &
Tel egraph Co. v. Franchise Tax Board, 7 Cal.3d 544, 547-
548, 102 Cal .Rptr. 782, 498 P.2d 1030; Safeway Stores,
Inc. v. Franchise Tax Board, 3 Cal.3d 745, 749, fn. 3, 91
Cal . Rptr. 616, 478 P.2d at 439, 110 P.2d 419.) 1In
| ocating intangibles at the domcile of their owner,
nmobi lia operates here to place he stock, the source of
the incone, in California, Christman's domcile, with the
result that the incone was derived in this state
Section 18001 §40-18-21) is consequently inapplicable
since there are no credit provisions relating to foreign
taxes paid on incone with a California source. (enphasis
added) .

The above decision is supported by Departnment Reg. 810- 3-162-
.01. Subsection (4) of that regulation provides that"[N o credit
for income taxes paid [to] other states [as] provided in §40-18-21
is allowable with respect to a shareholder's pro-rata share of an
Al abama S corporation's incone. The reason given is that an
Al abama "S" corporation reports only inconme apportioned or
all ocated to Al abama and thus includes no incone fromout-of-state
sour ces.
The above considered, the assessnents in issue are correct and
should be made final, with applicable interest as required by
Al abama | aw.

Entered this 6th day of April, 1989.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



